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THE CANADIAN HUMAN RIGHTS TRIBUNAL IS A QUASI-JUDICIAL BODY THAT 
HEARS COMPLAINTS OF DISCRIMINATION REFERRED TO IT BY THE CANADIAN 
HuMAN RIGHTS COMMISSION AND DETERMINES WHETHER THE ACTIVITIES 
COMPLAINED OF VIOLATE THE CANADIAN HUMAN RIGHTS ActT (CHRA). THE 
PURPOSE OF THE ACT IS TO PROTECT INDIVIDUALS FROM DISCRIMINATION AND — 
TO PROMOTE EQUALITY OF OPPORTUNITY. : 


The Tribunal has a statutory mandate to apply the CHRA based on the evidence presented and on 
current case law. Created by Parliament in 1977, the Tribunal is the only entity that may legally 


decide whether a person has contravened the statute. 


The Act applies to federal government depareuent and agencies, Crown coronation. chartered 2 
banks, airlines, telecommunications and broadcasting organizations, and shipping and inter-provincial : 
trucking companies. Complaints may relate to discrimination in employment or in the provision of 
goods, services, facilities and accommodation that are customarily available to the general public. The 
CHRA prohibits discrimination on the basis of race, national or ethnic origin, colour, religion, age, 
sex, marital status, family status, sexual orientation, disability or conviction for which a pardon has 
been granted. Complaints of discrimination based on sex include allegations of wage disparity 


between men and women performing work of equal value in the same establishment. 


In 1996 the Tribunal’s responsibilities were expanded to include the adja ton of complaint oc 
under the Employment Equity Act, which applies to employers with more than 100 employees. 
Employment Equity Review Tribunals are assembled as needed from the pool of adjudicators ‘iat 


make up the Canadian Human Rights Tribunal. The first hs Pavey Review Tribunals 
will likely be appointed in 1999. 
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T RIBUNAL The Honourable Gilbert Parent, Speaker 


House of Commons 
Ottawa, Ontario 
KIA 0A6 


Dear Mr. Speaker: 


I have the honour to present to you the first Annual 
Report of the Canadian Human Rights Tribunal for 
the year 1998, in accordance with the provision of 


subsection 61(3) of the Canadian Human Rights Act. 


Yours sincerely, 


a = oe 


Anne L. Mactavish 


Chairperson 
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The Honourable Gildas L. Molgat, Speaker 
The Senate 

Ottawa, Ontario 

K1A 0A4 


Dear Mr. Speaker: 


I have the honour to present to you the first Annual 
Report of the Canadian Human Rights Tribunal for 
the year 1998, in accordance with the provision of 


subsection 61(3) of the Canadian Human Rights Act. 


Yours sincerely, 


’ Anne L. Mactavish 


Chairperson 
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n many ways 1998 was a watershed year for 
the Canadian Human Rights Tribunal, as 
we severed the last of our formal links with 
the Canadian Human Rights Commission and 
underwent a major restructuring to become a 
smaller, permanent Tribunal with a core of 
full-time members. This was also the year we 


found ourselves catapulted into the spotlight 


after a landmark wage discrimi- 
nation ruling that involved the 
interpretation of the pay equity 
provisions of the Canadian 


Human Rights Act (CHRA). 


Although the attention paid to the 
ruling in the Treasury Board case 
was unusual, the ruling itself was 
not unique. Tackling complex 
evidentiary and legal issues has 
become a routine part of life at 
the Tribunal. Isolated instances of 
discrimination are accounting for 


a smaller proportion of the 


Tribunal’s caseload as more and more complaints 
reflect long-standing systemic practices. 
Moreover, fewer cases are clear-cut, and the 
Tribunal is increasingly being called on to 
balance the legitimate rights and interests of 
parties with equally compelling points of view. 
Complicating matters further has been the loss of 


confidence by corporate Canada in the indepen- 


Tackling complex 
evidentiary and legal 
issues has become a 
routine part of life at 


the Tribunal. 


dence of the Tribunal. Repeated challenges to the 
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Tribunal’s competence or independence over the 
last decade finally culminated in 1998 in the 
finding by the Federal Court that a Tribunal 
appointed under the old CHRA did not have 
the requisite level of independence to be able to 
provide an impartial hearing. For all these rea- 
sons, the need for an independent and highly 


qualified Tribunal has never been greater. Recent 


changes establishing a require- 
ment for expertise in human 
rights matters for those appoint- 
ed to the Tribunal and changes to 
the structure and functioning of 
the Tribunal will undoubtedly 
help us rise to this challenge. 


In the meantime, the Tribunal is 
giving top priority to developing 
a higher level of expertise for its 
members and providing timely 

hearings and decisions. In 1998, 
in consultation with users of the 


Tribunal’s services, the Tribunal 


developed new rules of procedure. It also 
improved its training of Tribunal members and 
streamlined the planning and execution of 
hearings. Late in the year, the Tribunal 
launched a major review of its alternative 
dispute resolution project to assess whether 
the growing popularity and apparent success 


of mediation is truly in the public interest. 
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I think the upshot of all these changes will 

be a more open and responsive Tribunal, with 
stronger guarantees of procedural fairness 

and greater consistency in its decisions. For 
Canadians this should translate into a system of 
human rights adjudication that is fair, equitable 


and expedient. 


I look forward to working with my colleagues 
at the Tribunal and the Registry to implement 
the changes envisaged by the statutory 
reforms of 1998 and to cooperating with the 
Department of Justice in the coming year as it 
undertakes a full-scale review of human rights 


adjudication in Canada. 


ee Oa 


Anne Mactavish 


Ithough the operations of the 

Canadian Human Rights Tribunal 

and the Canadian Human Rights 
Commission have become progressively 
more independent of one another since 1988, 
amendments to the Canadian Human Rights Act, 
proclaimed on June 30, 1998, formalized this 
independence and imposed new reporting 


obligations on the Tribunal. 


As a stand-alone federal agency, the Canadian 
Human Rights Tribunal will be required to 


account to Canadians through Parliament 
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each year for its activities and expenditures. 
This 1998 Annual Report is the Tribunal’s first 
such report to Parliament. It describes the 
Tribunal’s activities during the 1998 calendar 
year, including those pertaining to its caseload, 
administration, restructuring, and training and 


mediation programs. 


In the appendices, you will find an overview 
of the Tribunal’s organizational structure 
(Appendix 1) and hearings process 
(Appendix 2). 
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s a quasi-judicial body with a statutory 
Arn to apply and enforce the 

Canadian Human Rights Act, the Canadian 
Human Rights Tribunal must not only be impar- 
tial; it must also be seen to be impartial. For many 
years, however, this impartiality has been called 
into question because of the Tribunal’s financial 
and administrative links to the Canadian Human 
Rights Commission, which until recently 
controlled the Tribunal’s 
finances. Given that 
the Commission appears 
before the Tribunal as an 
advocate in almost every 
case, the administrative 
and financial links 
between the two bodies 
created a perception of 
bias and potential con- 


flict of interest for the Tribunal. 


Many respondents challenged the jurisdiction 
of the Tribunal, alleging that it was incapable 
of giving them a fair hearing within the 
meaning of the Canadian Charter of Rights and 
Freedoms. They argued that the Tribunal and 
the Commission were too closely aligned and 
that they were in fact one organization with 
two addresses. The situation came to a head in 
March 1998, when a challenge by Bell Canada 
resulted in a Federal Court ruling that mem- 


bers of the Canadian Human Rights Tribunal 


Until mid-1998, the Canadian Human 
Rights Tribunal was an ad hoc, rather 


than a standing, body. 


presiding over the Bell Canada case failed to 
satisfy the criteria for an independent tribunal. 
As a consequence of this ruling, no new 
tribunals were appointed until Parliament had 


taken steps to address the Court’s concerns. 


Meanwhile, the Tribunal, which has operated 
separately from the Canadian Human Rights 
Commission since 1988, had been seeking by 
degrees to entrench its 
independence in law. 
On January I, 1997, 
through Orders-in- 
Council and the 
approval of Treasury 
Board, the Tribunal 
became a separate 
agency under the pro- 
visions of the Financial 
Administration Act. In May 1998, Parliament 
passed amendments to the Canadian Human 
Rights Act (CHRA) that strengthened the 
independence of the Tribunal. These amend- 
ments took effect on June 30, formalizing the 
Tribunal’s independence in law and mandating 


changes to the structure and function of the 
Tribunal. 


Until mid-1998, the Canadian Human Rights 
Tribunal was an ad hoc, rather than a standing, 
body. When a case was referred from the 
Canadian Human Rights Commission, members 


were selected from the Human Rights Tribunal 


Panel, a pool of about 50 part-time adjudicators. 
They served relatively short terms, which limited 
their opportunities to apply their expertise in 
human rights and administrative law and to gain 
experience conducting technical and highly 


sophisticated hearings. 


Among the concerns raised by the short-term, 
part-time tenure of panel members was that 
their vastly disparate levels of adjudication 
experience had produced a sometimes inconsis- 
tent body of Tribunal case law. Some critics 
also argued that ad hoc tribunals were not 
always capable of handling the complex issues 
of law involved in some complaints. Finally, the 
fact that panel members were available only 
part time meant that it could take many months 
for a tribunal to hear all the evidence and reach 


a decision on a case. 


The adoption of Bill S-5 created a smaller, 
standing Canadian Human Rights Tribunal — 
up to 13 members plus a full-time Chairperson 
and Vice-Chairperson. (The mandates of the 
Chairperson and the Vice-Chairperson are 

for periods of up to seven years — the former 
Tribunal Panel President was appointed for 

a maximum three-year term — and Tribunal 
members are appointed for fixed terms of up to 
five years.) All members of the Tribunal are 
required to have expertise in and sensitivity to 
human rights issues. And both the Chairperson 
and Vice-Chairperson must have been members 
of a Canadian bar for at least 10 years, a 
requirement comparable to that imposed on 


appointees to the bench under the Judges Act. 


This smaller, more highly qualified group is 
likely to generate a more consistent body of 


decisions. Moreover, the greater availability of 
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Tribunal members to hear cases will speed up 


the disposition of complaints. 


Tribunal members who were assigned to cases 
before the new amendments took effect are no 
longer considered members of the Tribunal. 
However, they do have a mandate to see their 
cases through to completion. This means that the 


three cases that were in progress on June 30, 


1998, will be unaffected by the changes. 


The 1998 CHRA amendments also reduced the 
number of levels of review. Before the passage 
of Bill S-5, an appeal of the ruling of a one- 
member Tribunal was referred to a three- 
member Review Tribunal. Such review 
tribunals were set up as needed, and there have 
been 47 since 1979. Bill S-5 eliminated review 
tribunals; now parties who wish to challenge a 
decision of the Tribunal may apply directly to 
the Federal Court of Canada. 


It is expected that the transformations envis- 
aged by Bill S-5 will take about three years to 
realize. In-depth training of Tribunal members, 
the development of new rules of practice, and 
procedural changes in the hearings and adjudi- 


cation process will contribute to that goal. 


The Tribunal hopes that one important outcome 
of these changes will be an increased deference 
by the courts to the rulings of the Tribunal as 
this would eventually translate into increased 
certainty for complainants and respondents 
about the judicial interpretation of the CHRA. 
It would also mean that challenges of Tribunal 
decisions would become less frequent, resulting 
in speedier dispositions of complaints and 


reduced cost to the justice system. 
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Although the transition to a new Tribunal 

with a renewed mandate is well under way, 

the Minister of Justice’s recent announcement 
of a broad review of the CHRA could preface 
still more changes to Canada’s human rights 
investigation and adjudication system. For the 
past 20 years, changes to this system have been 
driven by court challenges, resulting in a patch- 
work of legislative amendments and process 
changes. The CHRA has been amended no 
fewer than five times in the past two decades, 


with the most recent round of amendments 


clarifying the Tribunal’s jurisdiction. The 
system-wide review proposed by the Justice 
Minister would provide an opportunity to 
reassess Canada’s approach to human rights 
adjudication from the ground up. The Tribunal 
fully supports this initiative and looks forward 
to working with the Department of Justice to 
increase the effectiveness of the human rights 


adjudication process. 
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The Changing Nature 
of the Tribunal’s Work 


s the Auditor General of Canada 

observed in his September 1998 

report, the Canadian Human Rights 
Commission and the Canadian Human Rights 
Tribunal operate in an increasingly complex 
environment. Not only are the prohibited 
grounds of discrimination becoming more 
numerous, but concepts of discrimination are 
also becoming more expansive, nuanced and 
complex. Moreover, as human rights litigation 
has flourished in the post-Charter era, issues of 
law and questions of evidence and procedure 


have grown more and more contentious. 


Where once the majority of complainants were 
individuals seeking limited types of redress, 
today it is at least as common for complainants 
to be sophisticated and well-resourced advocacy 
groups or labour unions seeking fundamental 
changes to government policy, including the 
allocation of employment benefits and the 
implementation of social programs. Today's 
complaints are less clear-cut than those of, say, 
10 years ago, and the opposing perspectives 

of complainants and respondents can appear 
equally compelling. The problems usually arise 


from long-standing systemic practices, legitimate 


concerns of the employer, or conflicting inter- 
pretations of the statute and precedents, and 
the evidentiary and legal issues are extremely 
complex. Such cases are also usually more time- 
consuming because of the increasing volume and 
complexity of the evidence to be heard and 
weighed. Fifteen years ago, cases referred to 
the Tribunal were heard for two to four days, 
and the time lapse between referral of the case 
from the Canadian Human Rights Commission 
and a final ruling by the Tribunal was about 

18 months. By contrast, hearings in cases 
decided in 1997 and 1998 were in the order of 
12 to 15 days and the interval between referral 
and judgment averaged 12 months. PSAC ». 
Treasury Board,' a pay equity case decided in 
July 1998, involved 275 days of hearings over 
several years. One statistician alone gave 


evidence for 44 days. 


Since the Tribunal is required to deal with all 
complaints referred to it by the Commission, 
the new grounds of discrimination introduced 
in successive amendments to the Canadian 
Human Rights Act (CHRA) have technically 
broadened the Tribunal’s mandate. In practice, 
however, the body of case law that has grown 
up in the past two decades has tended to offer 
enough guidance to prospective litigants to 


make it possible for many complaints based on 


a ee ee ee ee 
1 PS.A.C. ». Canada (Treasury Board) (No. 5) (1998), 52 C.HALR. D/549 (Can. Trib.) 
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older grounds to be settled with the guidance 
of the Canadian Human Rights Commission. 
Thus the Tribunal’s caseload tends to be 
dominated by new human rights issues and 


unexplored areas of discrimination. 


Some of these are summarized in the following 
sections. The section on pay equity illustrates 
the kinds of problems encountered by the 
Tribunal in the six years since it began hearing 
these kinds of cases. Other sections, on the 
duty to accommodate, hate propaganda and 
employment equity, preview some new and 
emerging areas of human rights law that will 
represent a growing share of the Tribunal’s . 


caseload. 


Pay Equity 

The Tribunal’s hearings commitments have 
shifted significantly since it began hearing its 
first pay equity cases in 1991. These cases are 
demanding an increasingly disproportionate 
share of Tribunal hearing days. In 1993, two 
pay equity cases alone accounted for more than 
a third of the 345 days of tribunal hearings. 
Over the past six years, pay equity cases 

that proceeded to a full hearing consumed an 
average of 175 days of hearings each. In 1998 
the Tribunal’s caseload included three pay 
equity complaints that alone accounted for 
about 50 percent of its hearings schedule. The 
longest-running Tribunal still in hearings is 
PSAC v. Canada Post, which has heard 280 days’ 
worth of evidence and arguments since 1992. 
This case is scheduled for a further 40 to 

50 days of hearings neL999: 


Almost as noteworthy as the time they consume 


is the controversy these cases generate. 


Requests for judicial review of preliminary pro- 
cedural or jurisdictional matters for pay equity 
cases are common and 1998 was no exception. 
The Tribunal’s July 1998 ruling in PSAC ». 
Canada (Treasury Board) (see Section 5 for 
details) precipitated much public controversy 
and the government's response to the ruling 
was a request for judicial review by the Federal 
Court of Canada. Meanwhile, Bell Canada 
launched two appeals to the Federal Court, 
challenging both the jurisdiction of the 
Tribunal to hear the case and the validity 

of its referral to the Tribunal by the Canadian 


Human Rights Commission. 


The first of these applications alleged that 

the Tribunal was not competent to rule on a 
pay equity complaint brought against the tele- 
phone company by the Canadian Telephone 
Employees’ Association (CTEA). In March 
1998, the Federal Court ruled that Bell Canada 
could not be guaranteed a fair hearing because 
the job security of Tribunal members was at the 
discretion of the Minister of Justice and their 
wages were determined by the Canadian 
Human Rights Commission, which had a 
significant interest in how the case was 
decided. The ruling hobbled the Tribunal 

until Parliament reaffirmed the Tribunal’s 
independence through amendments to the 
Canadian Human Rights Act (CHRA). In the 
other appeal, Bell Canada challenged the valid- 
ity of the Commission’s investigation into the 
CTEA’s complaint and sought to quash the 
referral of the case to the Tribunal. Reversing 
the Federal Court’s ruling in November 1998, 
the Federal Appeal Court referred the case 
back to the Tribunal, which was to begin 
hearings early in 1999, 


_ A third wage discrimination case, PSAC ». 
| Government of the Northwest Territories, is set to 
_ begin hearings in 1999 and the three cases will 


_ likely consume a significant proportion of the 


Tribunal’s hearings schedule. 


These high-profile cases under- 
score the challenges inherent in 
building a new body of case law. 


Because pay equity case law is 


still in its infancy and because the 


stakes are so high, many of these 


cases will likely take years to 


resolve, with obvious implications 


for the Tribunal’s workload. 


The Duty to Accommodate 


A key substantive amendment to 
the Canadian Human Rights Act 
(CHRA) in June 1998 was the 
broadening of the legal obligation 
or duty to accommodate the 
needs of persons protected by the 
Act, including religious minority 
groups and persons with disabili- 
ties. The amendment responded 
to the October 1996 report of the 
Federal Task Force on Disability 
Issues, which had recommended 
that the CHRA expressly incor- 
porate a duty of accommodation. 
S. 15 of the CHRA increases the 


duty of service providers and 


Because pay 
equity case law is 
still in its infancy 
and because the 

Stakes are so 

high, many of 
these cases will 
likely take years 

to resolve, 
with obvious 
implications for 
the Tribunal’s 


workload. 


employers to accommodate the needs of their 


clients and employees, and excuses them only 
in cases where factors relating to health, safety 


or cost would make the fulfillment of the duty 


unreasonable. 
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The new provision seeks to ensure that people 
with different types of needs do not encounter 
unfair barriers and have the same opportunities 


as other Canadians to find employment and 


take advantage of services. The 
duty to accommodate might, for 
example, include rendering a 


workplace wheelchair accessible. 


The Ontario Human Rights Code 
and other provincial statutes 
provide for a similar duty, and 
the last decade has occasioned a 
significant body of case law on 
accommodation. Nevertheless, as 
with any new provision of the 
CHRA, the Tribunal will eventu- 
ally be called on to interpret the 
duty to accommodate in the 
federal context. Given that 
complaints under the CHRA 
make their way to the Tribunal 
via the Canadian Human Rights 
Commission, the Tribunal will 
not likely be called on to inter- 
pret the new provision before 


2000. 


Hate Propaganda 

Since 1979 it has been an 
offence under the Canadian 
Human Rights Act (CHRA) to use 
telephone lines to disseminate 


hate propaganda against identifi- 


able groups. Amendments to the CHRA in 
1998 gave the Tribunal authority to impose 
a financial penalty of up to $10,000 on the 


operators of telephone hate lines and to order 


compensation for any victim specifically 


identified in the communication. The incidence 
of hate crime is rising around the world and 
modern technology has made it relatively easy 
to create hate propaganda hotlines and Web 
sites. The Tribunal has already been asked to 
interpret whether hate messages disseminated 
over the Internet are subject to the hate propa- 
ganda provisions of the CHRA. However, the 
Tribunal does not anticipate an increase in its 


caseload as a result of the CHRA amendments. 


Employment Equity 


The Employment Equity Act (EEA), proclaimed 
in October 1996, gave the President of the 
former Human Rights Tribunal Panel authority 
to appoint an Employment Equity Review 
Tribunal to hear applications arising from 
“directions” issued by the Canadian Human 
Rights Commission under the EEA. The 

new Act obligated large, federally regulated 
employers to eliminate employment barriers 
and institute positive employment equity poli- 
cies (see sidebar). It also gave the Commission 
the authority to conduct employment equity 
audits and to order a non-compliant employer 
to take remedial action. Although the 
Commission seeks to resolve cases of non- 
compliance through persuasion and negotia- 
tion, it may also issue a “direction” requiring 


the employer to take specified action. 


The role of the Employment Equity Review 
Tribunal is twofold: at an employer's request, it 
may review and overturn a “direction” issued 
by the Commission; or, where an employer 


has failed to comply with a “direction” of the 


Obligations of employers under 
the Employment Equity Act include 
the following: 


e Eliminate employment barriers and insti- 


tute positive employment equity policies. 


Collect information to determine the 
under-representation of designated 
groups in each occupational group in the 


workforce. 


Prepare and implement employment 


equity plans. 


Inform employees about employment 


equity plans. 


Consult and collaborate with employee 


representatives to implement employ- 


ment equity. 


Maintain records on the implementation 


of employment equity. 


Commission, the Review Tribunal may, at 
the request of the Commission, issue an order 


confirming or amending the “direction.” 


It is anticipated that the first Employment 
Equity Review Tribunal will be appointed in 
1999. Projections based on the experience of 
provincial human rights commissions adminis- 
tering similar statutes suggest that employment 
equity cases will consume an increasing 


proportion of the Tribunal’s caseload. 


Alternative Dispute 
Resolution 


In 1996 the Tribunal launched an alternative 
dispute resolution project that makes it possible 
to resolve complaints without the need for a 
full hearing. All parties to the complaint must 
consent to mediation before the Chairperson 
will designate a member of the Tribunal as 

a mediator. Mediation provides a final opportu- 
nity for the parties to 
meet privately with the 
assistance of a mediator 
and attempt to reach 

a settlement. Even when 
the parties request medi- 
ation, hearing dates are 
scheduled to guarantee 
that there’s no delay in 
the disposition of the 
case. If the complaint is 
settled, there is a faster, 
less expensive and more 
satisfactory and harmo- 
nious resolution to the 
complaint. If the media- 
tion is unsuccessful, the 
case proceeds without 
delay to a hearing before 


a Tribunal. 


The program has proven very successful, with 
the majority of all complainants opting for 
mediation at the pre-hearing conference. 

It takes about two months to complete the 
mediation effort, and the settlement rate is about 
70 percent. In its first three years of operation 
the mediation program saved the Tribunal an 


estimated $814,000 in hearing costs. 


The Tribunal has launched 
a full-scale review of its media- 
tion process to ensure that the 
program is 
responsive to the needs 
and experience of the 
complainants, respondents and 
counsel who use it, as well as 


to the public interest. 
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Generally, parties involved in the process 

have been pleased to avoid having a solution 
imposed on them by the Tribunal, in favour of 
a settlement. The Tribunal is concerned that, 
largely because the terms of the settlement may 
remain confidential, mediation may not always 
serve the public interest. Cases that are decided 
by the Tribunal tend to be precedent setting, 
and decisions in individual cases can have 
broad social implications. Therefore, while the 
individual complainant or 
respondent may be well 
served by mediation, 
other people in similar 
situations fail to benefit 
because the settlement 


remains confidential. 


With this in mind, the 
Tribunal has launched a 
full-scale review of its 
mediation process to 
ensure that the program 
is responsive to the needs 
and experience of the 
complainants, respon- 
dents and counsel who 
use it, as well as to the 
public interest. The find- 
ings from a stakeholder 
consultation survey will 
enable the Tribunal to monitor and evaluate the 
process, refine its current mediation model and 
develop mediation information products for 


prospective users. 
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Auditor General’s Report 


The Canadian Human Rights Commission and 
the Canadian Human Rights Tribunal are 
expected to operate and be seen to operate 
independently of the government of the day. 
Government departments and Treasury Board 
are routinely respondents in hearings before 
the Tribunal. At the same time, the Tribunal is 
subject to Treasury Board regulations and 
policies, and the Tribunal’s budget is subject to 


Treasury Board and Parliamentary approval. 


In 1998, the Auditor General of Canada’s audit 
of the Canadian Human Rights Commission 
and the Canadian Human Rights Tribunal 


sought to determine: 


¢ whether existing accountability and indepen- 
dence frameworks guarantee independence 
from government while retaining appropriate 


accountability; and 


whether the process for handling human 
rights complaints is accessible, equitable and 


well-managed. 


In addition to examining how complaints are 
handled, the Auditor General reviewed the 
Tribunal’s financial and management controls 


and its mediation process. 


In his September 1998 report the Auditor 
General found the Tribunal’s financial controls 


satisfactory. 


He observed that the Tribunal’s approach to 
conducting hearings was cumbersome. 
Stakeholders had expressed concerns about the 
length of hearings, and attributed the delays to 


inefficient procedures and to scheduling prob- 


lems caused by the fact that most Tribunal 


members are appointed on a part-time basis. 


On the other hand, he found the Tribunal’s 
approach to mediation generally satisfactory, but 
noted that the Tribunal had no statutory author- 
ity to mediate complaints. He also observed that 
mediators were forced to rely on their own 
experience since the Tribunal had no formal 


standards or policies governing mediation. 


Endorsing the Justice Minister’s announce- 
ment of a Parliamentary review of the Canadian 
Human Rights Act (CHRA), the Auditor General 
noted that the concerns raised in his audit were 
interrelated and could best be addressed 


through a comprehensive review. 


He proposed that the government identify 

and present to Parliament an integrated set of 
specific measures for addressing human rights 
complaints more effectively. Among the specific 


measures proposed were: 


* providing for periodic reviews by Parliament 
of the relevance and impact of the grounds of 


discrimination; 


broadening the array of alternative means of 
resolving human rights complaints, including 
possibly permitting complainants to sidestep 
the Canadian Human Rights Commission and 
take their complaints directly to the Tribunal or 
even to the Federal Court of Canada; 


ensuring that the Commission and the 


Tribunal are independent and accountable; 


* providing for greater transparency in 


appointments to the Commission and the 


Tribunal; and 


e ensuring that there is legislative authority for 
the mediation policies and procedures that 
may be used by the Commission and 
Tribunal. 


He also thought that the 
Tribunal’s performance reporting 
might benefit if the Tribunal set 
targets to reduce the average cost 
and number of hearing days 


associated with each case. 


The Tribunal agreed with many 
of the Auditor General’s points, 
and in particular the need to 
ensure transparency in the 
appointment of new Tribunal 
members. Many earlier concerns 
about the Tribunal’s efficiency, 
independence, impartiality and 
accountability have been at least 
partially addressed as a result 

of CHRA amendments that 
restructured the Tribunal, sev- 
ered its remaining links to the 
Commission and made it directly 
accountable to Parliament. 
Pursuant to the amendments, 
the individuals appointed to the 
Tribunal will be more highly 
qualified and will enjoy longer 
periods of tenure. Moreover, the scheduling 
of hearings will be made easier because some 


Tribunal members are now full-time appointees. 


Notwithstanding the Auditor General's critique 
of the Tribunal’s hearings procedures, the 
Tribunal considers that its hearings will be 
conducted as informally and expeditiously as 


the requirements of natural justice and the 


Although their 


numbers have 


1992, the cases 
referred to the 
Tribunal pose 
increasingly 
difficult questions 
of law and are 
becoming more 
time-consuming 
and costly to 


resolve. 
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rules of procedure allow. Nevertheless, the 
1998 amendments to the CHRA authorized the 
Tribunal to develop new rules of procedure 
that will have the status of regu- 
lations under the CHRA. The 
new rules will improve the hear- 
ings process by establishing 
clearly defined procedures and 


policies for conducting hearings. 


declined since 


As for the Auditor General’s sug- 
gestion that the Tribunal seek to 
reduce the number of days 
required to heara case, the 
Tribunal does not agree that this 
is an appropriate measure of per- 
formance. The types of cases 
referred to the Tribunal are not 
consistent from one year to the 
next. Although their numbers 
have declined since 1992, the 
cases referred to the Tribunal 
pose increasingly difficult ques- 
tions of law and are becoming 
more time-consuming and costly 


to resolve. 


The Tribunal fears that imposing 
arbitrary time constraints on the 
length of hearings would put 
undue pressure on the parties 
involved in the process. However, the Tribunal 
remains committed to reducing the time it takes 
to bring a case to pre-hearing and to render a 


decision once the hearings are over. 


Finally, the Tribunal has developed an inten- 
sive mediation training program for Tribunal 
members, which is to be implemented in 1999. 


In light of the Auditor General’s report, the 


REPORT ee Sts 


ANNUAL 


Chairperson has written to the Minister of 
Justice asking that the necessary steps be 
taken to ensure that the Tribunal has a 
statutory mandate to continue to implement 


its alternative dispute resolution program. 


New Training Program 
for Tribunal Members 


This year the Canadian Human Rights 
Tribunal developed an intensive, three-week 
training program for Tribunal members. The 
program, which will be delivered early in 1999, 
will cover such topics as managing hearings, . 
applying rules of evidence, writing decisions 
and finding new ways to facilitate adjudication. 
As well as reviewing the substantive provisions 
and regulations of the Canadian Human Rights 
Act and the Employment Equity Act, Tribunal 
members will discuss statutory interpretation of 
human rights law, remedial powers of the 
Tribunal, judicial review and cross-cultural 
issues. A full week will be devoted to mediation 
training, including sessions dealing with power 
imbalances between the parties and ethical 


issues for mediators. 


New Rules of Procedure 


Amendments to the Canadian Human Rights Act 
(CHRA) in June 1998 gave the Chairperson 
of the Tribunal authority to institute rules of 
procedure governing the conduct of Tribunal 
hearings. This jurisdiction extends to rules 
governing the giving of notice to parties, the 
summoning of witnesses, the production and 
service of documents, pre-hearing conferences 
and the introduction of evidence. The 
Chairperson has developed rules of procedure 
for both the Canadian Human Rights Tribunal 
and the Employment Equity Review Tribunal. 
The new rules will be published in the Canada 
Gazette and will be made available to all parties 
to a complaint. The rules will have the status of 
regulations under the CHRA and are expected 
to enhance the effectiveness and timeliness of 
the hearing process by providing improved 
guidance to both Tribunal members and hearing 


participants. 
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Bader v. Department of National Health 
and Welfare , 


David Bader, a Caucasian male who owned a health food supply 
business, complained that Health Canada would not allow him to 
import certain oriental products that importers of Eastern ancestry 
were not impeded from obtaining. The Review Tribunal found that 

Mr. Bader had been discriminated against on the basis of his race. 
Health Canada was ordered to develop a clear policy statement commit- 
ting to a uniform national approach to regulation and enforcement, 


which would not discriminate on the basis of race or ethnic origin. 


Cramm v. Canadian National Railway 


Barry Cramm complained that the Canadian National Railway 
Company and the Brotherhood of Maintenance of Way Employees 
Union discriminated against him on the basis of a temporary disability 
by excluding him from a company-wide severance package given to its 
laid-off workers. The only prerequisite for eligibility was that employees 
had to have worked at least one calendar day during the previous year. 


Mr. Cramm had sustained injuries that prevented him from working for 


several years prior to the layoff. He argued that the severance eligibility 
criterion was discriminatory. Canadian National argued that the policy 
was intended to provide a bonus to employees who had actually 
worked. While the union agreed with the railway, it also agreed with 


the complainant that the policy was discriminatory. 


The original Tribunal ruled the policy discriminatory and found that the 

respondents had not met their duty to accommodate the complainant. 

It ordered the respondents to stop applying the policy and to pay 

Mr. Cramm lost wages plus $1,500 for hurt feelings. However, a Review | 


Tribunal overturned the original Tribunal decision and dismissed the 


complaint. 
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Franke v. Canadian Armed Forces 


Kimberly Franke alleged discrimination on the basis of sex, specifically 
sexual harassment. This included an allegation of differential treatment 
in the course of employment after Ms. Franke had complained of the 
harassment to the respondent. The Tribunal dismissed the complaint in 
a 2-1 decision. The dissenting member would have substantiated both 
complaints and awarded past and future lost wages, severance pay, 
pension and medical benefits, as well as $5,000 for hurt feelings. The 


case is currently under judicial review in the Federal Court. 


Green v. Public Service Commission of Canada, Treasury 
Board and Human Resources 
Development Canada 


The Tribunal heard two complaints that had been brought on behalf of 
Nancy Green. These complaints alleged that Treasury Board and the 
Public Service Commission had discriminated against Ms. Green in 
employment on the ground of disability, specifically dyslexia in auditory 
processing. The Tribunal found that the respondents followed practices 
that tended to deprive learning disabled individuals such as Ms. Green 
of employment opportunities. The respondents were ordered to appoint 
Ms. Green to the position she was seeking, provide her with appropriate 
language and management training and pension adjustments, compen- 
sate her for lost wages and pay her $5,000 for hurt feelings. The 
Tribunal also ordered the two agencies to ensure that their personnel 
adhere to federal government policies designed to prevent discrimina- 
tion and directed them to provide employee education and training to 
support adherence to the policy. 


Jacobs and Jacobs v. Mohawk 
Council of Kahnawake 


The Tribunal found that the Mohawk Council of Kahnawake 
discriminated against Peter and Trudy Jacobs when the Council 
passed regulations that had the effect of rescinding the Jacobs’ band 
status. The Tribunal recognized that it was not possible to order a 
community to accept members it didn’t want. Acknowledging that the 
Council had declared it would ignore any order made against it, the 
Tribunal nevertheless ordered the Council to cease all acts of discrimi- 
nation against the Jacobs and allow them access to the benefits and 


services available to other members of the community. 


Singh v. Statistics Canada 


Surendar Singh alleged that his chances of advancement within 
Statistics Canada had been detrimentally affected by his age, as well 
as by his national or ethnic origin. At issue were a series of staffing 
actions that Mr. Singh alleged were tainted by discriminatory consid- 
erations. The Tribunal found that Mr. Singh’s national or ethnic origin 
played no role in any of the staffing actions, but that his age was a 
factor in the respondent’s refusal to include Mr. Singh’s name on 

an eligibility list arising out of a job competition. Accordingly, the 
complaint was substantiated. The Tribunal ordered the respondent to 
provide Mr. Singh with an economist level position at the first reason- 
able opportunity, to compensate him for his loss of wages, to pay him 


$3,000 for hurt feelings and to pay interest on the amount awarded. 
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Pay Equity 


Public Service Alliance of Canada v. 
Treasury Board 


One of the first major pay equity cases referred 
to the Tribunal, this landmark ruling gives the 
first full interpretation of CHRA s. 11, which 
prohibits wage discrimination on the basis of 


sex (see sidebar). 


The case involved a pay equity complaint filed 
against Treasury Board in 1984 on behalf of 
the Clerical and Regulatory (CR) Group, a 
large bargaining unit represented by the Public 
Service Alliance of Canada (PSAC). The group 
was 80 percent female and covered a very wide 
range of job functions. Treasury Board alleged 
that the results of the job evaluation study used 
for comparison were not sufficiently reliable for 


settlement of the complaints. 


The Tribunal decision was rendered in two 
stages. In 1996, it found that the job evaluation 
data was sufficiently reliable to enable the 
parties to calculate the wage gap between 
female and male employees working in the 
same establishment and performing work of 
equal value, as set out in s. 11 of the CHRA 
and in the Canadian Human Rights 


Commission's Equal Wage Guidelines. 


Once the validity of the data was established, 
the Commission still had to prove that men 
and women performing work of equal value 
were not being equally remunerated. The 
Commission, the Alliance and Treasury Board 
had each proposed a different method for 


assessing and comparing wages. The Tribunal 


S. 11 of the Canadian Human 
Rights Act states: 


(1) It is a discriminatory practice for an 


employer to establish or maintain 
differences in wages between male and 
female employees employed in the same 
establishment who are performing work 


of equal value. 


In assessing the value of work per- 
formed by employees employed in 

the same establishment, the criterion to 
be employed is the concept of the skill, 
effort and responsibility required in 
the performance of the work and the 
conditions under which the work is 


performed. 


(3) Separate establishments established 


or maintained by an employer solely 
or principally for the purpose of estab- 
lishing or maintaining differences in 
wages between male and female 
employees shall be deemed to be 


the same establishment. 


(4) Notwithstanding subsection (1), it is 


not a discriminatory practice to pay to 
male and female employees different 
wages if the difference is based on a 
factor prescribed by guidelines, issued 


by the Canadian Human Rights 


Commission pursuant to subsection 
27 (2), to be a reasonable factor that 


justifies the difference. 


(5) For greater certainty, sex does not 


constitute a reasonable factor justifying 


difference in wages. 


(6) An employer shall not reduce wages in 


order to eliminate a discriminatory 


practice described in this section. 


(7) For the purposes of this section, 


“wages” means any form of remunera- 
tion payable for work performed by an 


individual and includes 


a) salaries, commissions, vacation pay, 


dismissal wages and bonuses; 


b) a reasonable value for board, 


rent, housing and lodging; 
c) payments in kind; 


d) employer contributions to pension 


funds or plans, long-term disability 


plans, and all forms of health insurance 


plans; and 


e) any other advantage received directly 
or indirectly from the individual's 


employer. 
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had to decide which of these was the most 
reasonable and consistent with s. 11 of the 
statute. All parties agreed that the choice of 
methodology should not be influenced by 
the ultimate cost to Treasury Board of the 
wage increases it might have to pay out as a 


consequence of the Tribunal’s decision. 


The main point of contention related to the 
composition of the male-dominated occupational 
group to be used for wage comparison. Treasury 
Board argued that this group should be the 
single lowest-paid male-dominated occupational 
group whose average job evaluation score was 
within 10 percent of the average job evaluation 


score of the CR Group. 


The Commission argued that the group should 
be broken down into subgroups based on their 
job evaluation scores and that artificial or 
“deemed” male-dominated occupational groups 
should be constructed for comparison. These 
deemed groups, it said, should be composed 
of subsets of existing male-dominated occupa- 
tional groups and that specifically, the subsets 
should be ones whose job evaluation scores 
were comparable to those of the various 


subgroups within the CR Group. 


The Alliance concurred with the group selec- 
tion method proposed by the Commission, but 
would have preferred a slightly different way 


of comparing wages. 


Expert witnesses preferred the methodological 
approach taken by the Commission, finding it 
the most accurate, fair and responsive to the 
data. Treasury Board led no expert evidence to 


support its wage assessment methodology or to 


Ree See ORT [emeues 


ANG A 


verify the sufficiency of its sample size. The Tribunal ruled that the 
extent of the wage gap should be determined using the methodology 
proposed by the Commission and that wage adjustments should be 
made retroactive to March 1985. 


The federal government disagreed with the Tribunal’s interpretation of 
CHRA s. 11 and filed an application with the Federal Court in August 


1998 seeking judicial review of the decision. 


Canadian Union of Public Employees 
(Airline Division) v. Canadian Airlines 
International Limited and Air Canada 


This pay equity case dealt in depth with the concept of “establish- 
ment,” which is used but not defined in s. 11 of the CHRA: 


S. 11(1) It is a discriminatory practice for an employer to 
establish or maintain differences in wages between male and 
female employees employed in the same establishment who 


are performing work of equal value. 


The issue to be decided by the Tribunal was whether the female- 
dominated flight attendants’ group was part of the same “establish- 
ment” as the male-dominated pilots’ group and technical operations 
personnel for the purposes of wage comparison. The respondents 
argued that their employees were divided into three long-standing, 
certified bargaining units of flight attendants, pilots and technical 
operations personnel, reflecting different working conditions and 
qualifications and were therefore three separate functional establish- 
ments with different personnel and wage policies. The complainants 


had the burden of proving that the three units were part of the same 
establishment. 


The Tribunal found that the three bargaining units were separate 
“establishments” for the purposes of applying CHRA s. 11 because 
each negotiated its own collective agreement and had branch-specific 
manuals. This precedent-setting decision clarifies which groups can be 


used for wage comparison in pay equity actions. The case is currently 
under judicial review. 
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ecisions of the Canadian Human 


Rights Tribunal are commonly 

reviewed by the Federal Court of 
Canada and requests for review are increasing. 
This is attributable, in part, to long-standing 
concerns about the administrative and financial 
links between the Tribunal and the Canadian 
Human Rights Commission. Although issues 
surrounding the Tribunal’s independence and 
impartiality have been dealt with by degrees 
since 1988 and most recently in the 1998 
amendments to the Canadian Human Rights 
Act (CHRA), the high proportion of court 
challenges of Tribunal rulings has tended to 
reflect the lack of public confidence in the 
reliability of Tribunal rulings.? 


Meanwhile, other factors contributing to the 
high incidence of judicial review of Tribunal 
decisions are likely to become even more 
important in the future. Future Tribunal 
rulings are more likely than ever to be first- 


time judicial interpretations of new or revised 


sections of the CHRA. With the development 


of a growing body of case law to guide the 
Canadian Human Rights Commission in 
negotiating settlements, the cases referred to 
the Tribunal will tend to be ones involving new 
areas of human rights law, unexplored areas of 
discrimination, contentious evidentiary issues 
or conflicting interpretations of precedent. 
Such cases tend to be prime candidates for 
judicial review. What's more, the high cost 

of complying with some pay equity orders 
virtually guarantees that respondents will be 
appealing Tribunal rulings until the Supreme 
Court of Canada has pronounced itself on 

s. 11 of the CHRA. Since pay equity cases are 
expected to make up a growing proportion 

of the Tribunal’s caseload, the rate of judicial 
review of Tribunal decisions is likely to grow 


as well. 


Table 1 shows how many decisions of the 
Tribunal were reviewed by the courts between 
1992 and 1998 and how well the decisions 


fared under the scrutiny of the courts. 


i 


2 Since January 1996, 19 Federal Court decisions on Tribunal rulings have been handed down, with LI reversing the Tribunal. 
The moat common reason for reversing a Tribunal ruling was that the Tribunal had made errors in law. 
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Table 1 
Judicial Review of Tribunal Decisions, 1992—-1998* 


1992 1993 1994 Os 1996 1997 : 
Cases referred to the Tribunal 67 ot 35 26 : a : 23 


Decisions rendered + 


Decisions challenged 


° upheld 4 1 4,0 
© overturned ae 1 So 6 
¢ withdrawn 3 1d a. 
e still pending ] 4 0 3 
® total Sey | fo oa a 


* 


All data on the disposition of Tribunal cases appears under the year in which the complaint was originally referred to the 
Tribunal, regardless of when the case was decided or judicially reviewed. For example, although the Tribunal rendered eight 
decisions in 1998, none of them appears under 1998 “Decisions rendered” because all of them pertain to complaints referred to 


the Tribunal in earlier years. Of the 22 cases referred to the Tribunal in 1998, none had been decided by the end of the year. 


+ The cases included in this column are those for which the Tribunal wrote and submitted a final judgment. T. hey do not 
include complaints that were withdrawn or settled by mediation. 
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An Overview of the 
Hearings Process 


The roles of the Canadian Human Rights 
Tribunal and the Canadian Human Rights 
Commission have parallels in the criminal 
justice system. Like the police, the Commission 
receives and investigates complaints. Some of 
these turn out to be unfounded. But when the 
Commission believes that further enquiry is 
warranted and an agreement cannot be reached 
through conciliation, it refers the case to 

the Tribunal, which acts as the judge. The 
Commission then exchanges its investigator's 
hat for that of Crown attorney and argues the 
case before the Tribunal on behalf of the public 


interest. 


The Tribunal may inquire only into complaints 
referred to it by the Commission, usually after 
the Commission has conducted an investiga- 
tion. The Commission resolves most cases 
without the Tribunal’s intervention. On 
average, only six percent of complaints 
received by the Commission make their 

way to the Tribunal. These generally involve 
complicated legal issues, new human rights 
issues, unexplored areas of discrimination, or 
multifaceted evidentiary disputes that must be 
heard under oath. 


When the Commission refers the case to the 
Tribunal, the Commission leads evidence and 
presents arguments before the Tribunal in the 
majority of cases, to prove that the respondent 
named in the complaint has contravened the 
statute. The Tribunal acts as the judge, 
deciding the case impartially. 


The adjudication process is conducted through 
public hearings. Hearing the evidence and 
interpreting the law, the Tribunal determines 
whether a discriminatory practice has occurred 
within the meaning of the CHRA. If the 
answer is yes, the Tribunal formulates an 
appropriate remedy to deter future discrimina- 
tion and to compensate the victim. Decisions of 
the Tribunal can be reviewed by the Federal 
Court of Canada, which will either uphold 
them or send them back to the Tribunal to be 


heard again. 


Based on data from cases decided between 
1996 and 1998, the Tribunal takes an average 
of one year to issue a ruling on a complaint 
referred by the Canadian Human Rights 
Commission, when the case is not settled 
through mediation. The Tribunal renders its 
decision on average about five months after the 
last day of hearing. Pay equity cases are the 
exception to this rule. Those that proceed to 
full hearings take on average 175 days of 
hearings and cost more than $700,000 each. 


| 
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Referred back to Tribunal 


d 


LK 
Note: The normal process may be varied to meet the needs of a particular case. 
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Canadian Human Rights 
Tribunal Members 


Anne Mactavish 


Tribunal Chairperson 


A member of the former Human Rights Tribunal 
Panel since 1992, Anne Mactavish was appointed 
acting President of the Panel in 1995 and 
President in 1996. During her years of legal 
practice in Ottawa, she specialized in civil litiga- 
tion related to employment and commercial and 
health matters. A past president of the Carleton 
County Law Association, Ms. Mactavish has 


~ taught employment law at the University of 


Ottawa, as well as legal ethics and trial advocacy 
at the Bar Admission Course sponsored by the 
Law Society of Upper Canada. 


J. Grant Sinclair, Q.C. 


Vice-Chairperson 


A member of the former Human Rights 
Tribunal Panel from 1989 to 1997, Grant 
Sinclair was appointed Vice-Chairperson of 
the Canadian Human Rights Tribunal in 1998. 
Mr. Sinclair has taught constitutional law, 
human rights and administrative law at 
Queen's University and Osgoode Hall, and 
served as an advisor to the Human Rights Law 
Section of the Department of Justice on issues 
arising out of the Canadian Charter of Rights ano 
Freedoms. He has acted on behalf of the 
Attorney General of Canada and other federal 
departments in numerous Charter cases and 


has practised law for more than 20 years. 


Guy Chicoine 
Saskatchewan 


Guy Chicoine joined the former Human Rights 
Tribunal Panel in 1995 and was appointed in 
1998 to a three-year term as a part-time mem- 
ber of the Canadian Human Rights Tribunal. 
Called to the Bar of Saskatchewan in 1980, 
Mr. Chicoine is a partner in the firm of 
Chicoine, Billesberger and Grimsrud, where 
he practises general law, with an emphasis on 
real estate law, commercial law, estate law, and 


matrimonial, civil and criminal litigation. 


Shirish P. Chotalia 

Alberta 

Shirish Chotalia obtained an LL.B from the 
University of Alberta in 1986 and an LL.M 
from the same university in 1991. She was 
admitted to the Bar of Alberta in 1987 and 


practises constitutional law, human rights law 


and civil litigation with the firm Pundit & 
Chotalia in Edmonton, Alberta. A member of 
the Alberta Human Rights Commission from 
1989 to 1993, Ms. Chotalia was appointed to 
the Tribunal as a part-time member in 
December 1998. She is also the author of the 
annual Annotated Canadian Human Rights Act. 


Reva Devins 


Ontario 


Reva Devins joined the former Human Rights 
Tribunal Panel in 1995 and was appointed in 
1998 to a three-year term as a part-time mem- 


ber of the Canadian Human Rights Tribunal. 


| 
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Admitted to the Ontario Bar in 1985, she 
served as a Commissioner of the Ontario 
Human Rights Commission from 1987 to 1993 
and as Acting Vice-Chair of the Commission in 


her final year of appointment. 


Roger Doyon 
Quebec 


Roger Doyon served as a member of the 
former Human Rights Tribunal Panel from 
1989 to 1997 and was appointed in 1998 to a 
three-year term asa part-time member of the 
Canadian Human Rights Tribunal. A partner 
in the law firm of Parent, Doyon & Rancourt, 
he specializes in civil liability law and the nego- 
tiation, conciliation and arbitration of labour 
disputes. Mr. Doyon also taught corporate 

law at the college level and in adult education 


programs from 1969 to 1995. 


Athanasios Hadjis 
Quebec 


Athanasios Hadjis obtained degrees in civil law and 
common law from McGill University in 1986 and 
was called to the Quebec Bar in 1987. Since then, 
he has practised law in Montreal at the law firm of 
Had)jis & Feng, specializing in civil, commercial, 
corporate and administrative law. A member of the 
former Human Rights Tribunal Panel from 1995 to 
1998, Mr. Hadjis was appointed in 1998 to a three- 
year term as a part-time member of the Canadian 


Human Rights Tribunal. 


Claude Pensa, -O.C. 


Ontario 


Claude Pensa joined the former Human Rights 
Tribunal Panel in 1995 and was appointed to a 
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three-year term asa part-time member of the 
Canadian Human Rights Tribunal in 1998. 
Called to the Ontario Bar in 1956 and appointed 
Queen’s Counsel in 1976, Mr. Pensa is a senior 
partner in the London, Ontario, law firm of 


Pensa & Associates. 


Eve Roberts, Q.C. 
Newfoundland 


A member of the former Human Rights 
Tribunal Panel from 1995 to 1997, Eve Roberts 
was appointed toa three-year term as a part- 
time member of the Canadian Human Rights 
Tribunal in 1998. Mrs. Roberts was called 

to the Bar of Alberta in 1965 and to the Bar 

of Newfoundland in 1981. A partner in the 

St. John’s, Newfoundland, law firm of 
Patterson Palmer Hunt Murphy until she 
retired in 1997, Mrs. Roberts also served as 
Chair of the Newfoundland and Labrador 
Human Rights Commission from 1989 to 1994. 


Mukhtyar Tomar 
Nova Scotia 


Mukhtyar Tomar joined the former Human 
Rights Tribunal Panel in 1995 and was 
appointed to a three-year term as a part-time 
member of the Canadian Human Rights 
Tribunal in 1998. Graduating with an LL.B. 
and an M.A. in history from the University 

of Rajasthan in Jaipur, India, Mr. Tomar 
immigrated to Canada in 1968, where he taught 
junior high school in Dartmouth, Nova Scotia, 
for 19 years and served on the Nova Scotia 


Human Rights Commission until 1998. 
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The Tribunal Registry 

The Registry of the Canadian Human 

Rights Tribunal provides administrative, 
organizational and operational support to the 
Tribunal, planning and arranging hearings, 
providing research assistance, and acting as 
liaison between the parties and Tribunal 


members. 


Registry Staff 


Registrar 
Deputy Registrar 
Legal Advisor 


Registry Officers 


Systems Administrator 
Research Assistant 


Registry Operations 


Michael Glynn 
Gwen Zappa 
Greg Miller 


Suzie Bler 
Bernard Fournier 


Holly Lemoine 
Julie Sibbald 
Nicola Hamer 


David Curtin 


Administrative Assistants Lorraine Gordon 
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THE CANADIAN HUMAN RIGHTS TRIBUNAL IS A QUASI-JUDICIAL BODY THAT 
HEARS COMPLAINTS OF DISCRIMINATION REFERRED TO IT BY THE CANADIAN 
HuMAN RIGHTS COMMISSION AND DETERMINES WHETHER THE ACTIVITIES 
COMPLAINED OF VIOLATE THE CANADIAN Huatan Ricuts AcT (CHRA). 

THE PURPOSE OF THE ACT IS TO PROTECT INDIVIDUALS FROM DISCRIMINATION 
AND TO PROMOTE EQUALITY OF OPPORTUNITY. 


The Tribunal has a statutory mandate to apply the CHRA based on the evidence presented and on 
current case law. Created by Parliament in 1977, the Tribunal is the only entity that may legally 


decide whether a person has contravened the statute. 


The Act applies to federal government departments and agencies, Crown corporations, chartered 
banks, airlines, telecommunications and broadcasting organizations, and shipping and inter-provincial 
trucking companies. Complaints may relate to discrimination in employment or in the provision of 
goods, services, facilities and accommodation that are customarily available to the general public. 

The CHRA prohibits discrimination on the basis of race, national or ethnic origin, colour, religion, 
age, sex, marital status, family status, sexual orientation, disability or conviction for which a pardon 
has been granted. Complaints of discrimination based on sex include allegations of wage disparity 


between men and women performing work of equal value in the same establishment. 


In 1996 the Tribunal’s responsibilities were expanded to include the adjudication of complaints 
under the Employment Equity Act, which applies to employers with more than 100 employees. 
Employment Equity Review Tribunals are assembled as needed from the pool of adjudicators 
that make up the Canadian Human Rights Tribunal. . 
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Canadian Human Rights 
| TRIBUNAL 


March 31, 2001 


The Honourable Daniel Hays, Speaker 
The Senate 

Ottawa, Ontario 

KIA 0A4 


Dear Mr. Speaker: 


I have the honour to present to you the 2000 Annual 
Report of the Canadian Human Rights Tribunal in 
accordance with subsection 61(3) of the Canadian 


Human Rights Act. 


Yours sincerely, 


Dyesafe 


Anne L. Mactavish 


Chairperson 
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Canadian Human Rights 
TRIBUNAL 


March 31, 2001 


The Honourable Peter Milliken, Speaker 
House of Commons 

Ottawa, Ontario 

K1A 0A6 


Dear Mr. Speaker: 


I have the honour to present to you the 2000 Annual 
Report of the Canadian Human Rights Tribunal in 
accordance with subsection 61(3) of the Canadian 
Human Rights Act. 


Yours sincerely, 


a ae 


Anne L. Mactavish 


Chairperson 
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Canadian Human Rights Tribunal / Annual report 2000. 


his has been a year marked by a 
Abs number of significant developments for 
the Canadian Human Rights Tribunal. 
On the positive side, the attention paid to 
the training of members of the Tribunal, as 
well as the experience gained by members 
as a result of the smaller size of the Tribunal, 
has begun to produce measurable results. 
Over the last 12 months, the Tribunal process 
has become faster and more efficient. At the 
same time, there has been a significant increase 
in the number of Tribunal decisions upheld by 
the Federal Court of Canada. 


Not all of the developments of the last year 


have been positive. In November, Madam 


Justice Tremblay-Lamer of the Trial Division of 


the Federal Court found that certain provisions 
of the Canadian Human Rights Act, as they relate 
to the Canadian Human Rights Tribunal, were 
insufficient to provide the Tribunal with the 
necessary degree of institutional independence. 
This brought a halt not only to the pay equity 
dispute involving Bell Canada and its employ- 
ees, but also to a number of other hearings. 
The courts have frequently noted that there is a 
compelling public interest in having complaints 
of discrimination dealt with in a timely fashion. 


Unfortunately, given the current state of affairs, 


Canadian Human Rights 


TRIBUNAL 


the Canadian Human Rights Tribunal will be 
unable to provide such a level of service in the 


foreseeable future. 


This is the third time that the Canadian 
Human Rights Tribunal has been found to 

lack the institutional independence necessary 
to provide Canadians involved in the human 
rights process with fair and impartial hearings,! 
and the second such decision in less than 

three years. Three different statutory schemes 
have now been found to provide inadequate 
guarantees of institutional independence. These 
deficiencies can only serve to undermine the 
credibility of the Canadian Human Rights 
Tribunal, and to bring the administration of 
the human rights process at the federal level 
into disrepute. Canadians are entitled to have 
human rights complaints in which they may 

be involved dealt with by an institutionally 

fair and impartial Tribunal. The only way to 
ensure that objective is met quickly, and with 


certainty, is through legislative action. 


Anne Mactavish 


ee 2 ee ee 2 ee eee 

1 See MacBain v. CH.R.C., [1985] 1 EC. 856, Bell Canada v. Communications, Energy and Paperworkers Union of 
Canada et al., [1998] 3 F.C. 244 (EC.T.D.) (per McGillis J.), and the decision of Tremblay-Lamer J. in Bell 
Canada v. CTEA, Femmes Action and Canadian Human Rights Commission, Docket T-890-99, November 2, 2000. 
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An unsettling year 


[R]ights never securely legitimize the status quo; 
they actually make grievance legitimate, and in 

Jo doing compel soctettes to continue their partial, 
inadequate, ano therefore unending process of 
reform. This tea that soctety ts forever incomplete, 
forever in search of a justice that remains beyond 
its grasp, ts characteristic of modern soctettes 


everywhere. 


Michael Ignatieff 
The Rights Revolution 


he year 2000 Massey Lectures were dedi- 

cated to an examination of human rights 

in Canada, including their impact on 
Canadian society and Canadian politics. The 
evolution of human rights discourse and human 
rights protection mechanisms has parallelled 
the growing complexity and sophistication of 
Canadian society, and has probably generated 


at least as much uncertainty as it has resolved. 


The recent history of the Tribunal is a case in 
point. The last 15 years have seen numerous 
challenges to the Tribunal’s jurisdiction and 
institutional independence, challenges that 
occasionally ground the entire human rights 
enforcement process to a halt. A string of 
legislative amendments between 1985 and 
1998, along with a major restructuring of the 


Tribunal in 1998, were intended to resolve the 


rights 


shortcomings identified by the courts. Since 
1998 the Tribunal has significantly improved its 
case planning and management processes, its 
rules of procedure and practice, and its profes- 


sional development program for members. 


These labours began bearing fruit in 2000 

as the Tribunal found itself managing an 
unexpectedly heavy caseload. Apart from its 
increased speed and efficiency, the Tribunal 
has also enjoyed the growing deference of the 
judicial system as the proportion of Tribunal 


rulings set aside by the courts has declined. 


It was therefore disappointing when, in 
November 2000, the Federal Court once more 
called the Tribunal’s institutional independence 
into question, finding that the Canadian Human 
Rights Act (CHRA) remained flawed after 
almost two decades of fine-tuning. Numerous 
hearings were suspended in the wake of the 
ruling, pending an appeal of the Trial Division’s 
decision. For the first time in its 22-year history, 
the Tribunal began accumulating a case backlog 
as it awaited the ruling of the Federal Court of 
Appeal, expected in 2001. 


Meanwhile, other aspects of the Tribunal’s work 
were also put on hold, this time at the Tribunal’s 
own instigation. In the spring of 2000, the 
Tribunal temporarily suspended its four-year 
experiment with alternative dispute resolution. 
Although a review of the Tribunal’s mediation 
process in 1998 found that participants were 
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generally pleased with both the process and the 
outcome of mediated settlements, further analy- 
sis has raised questions as to whether the use of 
mediation subverts the intent of the CHRA. The 
Tribunal remains concerned that confidential 
settlements, however much they may satisfy 

the needs of individual complainants and 
respondents, may not adequately address 
the educational component of 

human rights legislation. The 

Tribunal’s mediation services 

remain on hold pending the 

outcome of an evaluation and 


policy review in this area. 


Adding to the prospect of con- 

tinued uncertainty, a panel of 

human rights experts, appointed 

by the Minister of Justice in 1999 

to review Canada’s human rights 
system, issued its report in June 

2000. Under the leadership of the 
Honourable Gérard La Forest, 

the panel recommended sweeping 
changes to the federal human 

rights enforcement apparatus, 

with the objective of speeding up 
access to human rights remedies. 

In the proposed “direct access 

model” complainants would bypass the 
Canadian Human Rights Commission and 
take their claims directly to the Tribunal. The 
Tribunal would become responsible for the 
processing of complaints, as well as for their 
adjudication, with significant implications for 


the Tribunal’s workload and operations. 


Thus, as the millennium drew to an end, the 
Canadian Human Rights Tribunal found itself 


moving into a new era of uncertainty, uncertainty 


The evolution of 
human rights 
discourse and human 
rights protection 
mechanisms has 
parallelled the 
growing complexity 
and sophistication of 


Canadian society. 
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about the legitimacy of its status, the magnitude 
of its impending backlog, and the future of the 


human rights adjudication process in Canada. 


Clearly, the entire field of human rights 
remains a work in progress — in principle and 
practice, conception and delivery, intent and 
result — and the Tribunal is becoming fairly 
adept at living with the resulting uncertainty. 
In the following pages we 
chronicle our progress in this 


unsettling year. 


New allegations of 
institutional bias 


On November 3, 2000, the 
Federal Court ruled that two 
sections of the CHRA compro- 
mised the Tribunal’s institutional 
independence and impartiality. 
Ruling on an application for 
judicial review of an interim 
decision of the Tribunal, the 
Court found that the Tribunal 
was precluded from making 

an independent judgment in 
any class of cases in which it 
was bound by interpretive 
guidelines issued by the Canadian Human 
Rights Commission. In the opinion of Justice 
Tremblay-Lamer, the fact that the Commission 
has the power to issue such guidelines gives it 
a special status that no other party appearing 
before the Tribunal enjoys and means that one 
party to the proceedings can “put improper 
pressure on the Tribunal as to the outcome 

of the decision in a class of cases.” She found 


that the Tribunal’s decision-making power was 
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“unquestionably fettered” by the Commission's 
power to issue binding guidelines on the inter- 
pretation of the CHRA. The problem, according 
to the court, stemmed from the provisions of the 


Act conferring such power on the Commission. 


The Court also found that a second provision 
of the Act compromised the institutional inde- 
pendence of the Tribunal. Under subsection 
48.2(2), the Tribunal Chairperson has the 
power to extend the term of appointment of a 
Tribunal member whose term expires during 
the course of a hearing over which he or she 
is presiding. “The principle of institutional 
independence requires that a tribunal is 
structured to ensure that the members are 


independent,” said 


Justice Tremblay- 
Lamer. “In the case at 
bar, the ability of a 
member to continue 
the case will depend 
on the discretion of the 
Chairperson. The diffi- 
culty is not necessarily 
in the manner in which 
the discretion is exer- 
cised but rather in the existence of the 
discretion itself. ... In my opinion, given the 
high level of independence required, only an 
objective guarantee of security of tenure will 
give the necessary protection and afford the 
member the quietude needed to render a 
decision free of constraint,” she said. “There 
exists no objective guarantee that the prospect 
of continuance of the tribunal member’s duties 
after expiry of his or her appointment would not 
be adversely affected by any decisions, past or 


present, made by that member.” 


The principle of institutional 
independence requires that a tribunal 
is structured to ensure that the 


members are independent. 


Finding that the two flawed provisions of the 
CHRA compromised the institutional inde- 
pendence and impartiality of the Tribunal, the 
Court ordered that further proceedings in the 
pay equity complaint against Bell Canada be 
suspended until the problems created by the two 
offending sections of the Act had been corrected. 


The impact of this decision has been consider- 
able. Immediately, another pay equity case, 
Public Service Alliance of Canada v. Canada Post, 
adjourned its proceedings, and since that time 
nearly every new case involving a private sec- 
tor respondent has been adjourned indefinitely. 
Given the present state of the law, only cases 
against government departments or agencies 
are exempt from the 
effects of the Federal 


Court’s ruling. 


An appeal of the Trial 
Division’s decision 
has been filed by the 
unions involved in the 
Bell Canada case but 


will not be heard until 


early spring 2001. The 
Tribunal believes that legislative amendment is 
the preferable course of action, as this appeal 
may not resolve the issue, and additional 
appeals may be initiated, further delaying 
the work of the Tribunal. 


Since 60 percent of the 100 new cases expected 
to be referred to the Tribunal in 2001 will 
involve private sector employers, the Federal 
Court decision will have the effect of creating a 
case backlog for the first time in the Tribunal’s 
history. Once the issue is resolved, the Tribunal 


will propose that highly experienced former 


members be appointed as temporary members 
to hear and decide these cases under the 
temporary members’ provisions of the Act. 
Depending on the number of cases in the 
backlog and the availability of resources, the 
Tribunal expects that all postponed cases can 


be heard and decided within 12 to 18 months. 


The mediation 


debate continues 
In the spring of 2000, the Tribunal suspended 


its mediation services. These services had 
become increasingly popular since the launch 
of the Tribunal’s alternative dispute resolution 
project in 1996. Yet despite the numerous 
advantages of mediated settlements over 
litigated ones, the Tribunal has become 
concerned that the increased speed, reduced 
cost and greater individual satisfaction that 
characterize mediated settlements may be more 
than offset by the lost opportunities for public 
education. The fact that the outcome of medi- 
ated settlements is confidential means that part 


of the intent of the CHRA is subverted. 


One of the important objectives of the CHRA is 
to eliminate discriminatory practices by federally 
regulated employers and service providers, 
including unintentional and systemic discrimina- 
tion. This kind of discrimination results from the 
ordinary operation of established procedures of 


recruitment, hiring or service provision based 
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on under-inclusive ideas about who should be 
doing certain kinds of work or who should be 


able to benefit from certain types of services. 


Cases of direct discrimination are often 
resolved without recourse to adjudication, 

and often through mediated settlements. But 
the class of cases generally referred to human 
rights tribunals involves long-standing systemic 
practices, often affecting a wide range of 
employees and clients. When cases such as 
these come to the Tribunal, there is a broader 
interest at stake than just those of the individ- 
ual complainant and respondent. Allowing such 
cases to be settled off the public record may 
prevent systemic discrimination from being 
detected, let alone rectified. By contrast, public 
hearings and published rulings help expose 
discriminatory practices and attitudes and cre- 
ate a climate in which these can be challenged 
and discouraged. When the Tribunal finds that 
a respondent’s actions have not contravened 
the statute, this also becomes part of the public 
record. Finally, published decisions establish the 


parameters of what constitutes discrimination. 


In light of these concerns, the Tribunal has 
suspended its mediation services pending a 
full review of its mediation program. Should 
the Tribunal decide to reintroduce mediation, 
we will be developing and implementing pro- 
cedural and policy changes designed to protect 
not only the interests of parties to the dispute, 


but also the interests of the many. 
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Promoting Equality: 

A New Viston—Report 

of the Canadian Human 
Rights Act Review Panel 


Responding to public concerns about delays 
and inefficiencies in the federal human rights 
enforcement process and to issues raised by the 
Auditor General of Canada in his 1998 report, 
the Minister of Justice launched a system-wide 
review of the CHRA in 1999. Chaired by 
former Supreme Court of Canada Justice the 
Honourable Gérard La Forest, the Canadian 
Human Rights Act Review Panel conducted an 
extensive review of the current Act, examining 
issues of substance and process, principle and 


procedure. In its final report, the Panel made rec- 


~ ommendations intended to bring the legislation 


into step with contemporary concepts of human 
rights and equality and to modernize Canada’s 


process for resolving human rights disputes. 


Direct access model 


In its report, issued in June 2000, the Panel 
recommended substantial changes to the 
current complaint process aimed at “ending 
the Commission’s monopoly on complaint pro- 
cessing.” The Panel recommended that the Act 
provide a process allowing claimants to bring 
their cases directly to the Tribunal with public 
legal assistance. In the proposed system, the 
Canadian Human Rights Commission would 
cease to investigate complaints, eliminating 
potential “‘nstitutional conflicts between the 
Commission’s role as decision maker and 
advocate.” Both the initial screening of 


claimants and the investigation phase, 


currently conducted by the Commission, would 
instead be undertaken by the Tribunal, and the 
Commission would cease to be a gatekeeper 


between complainants and the Tribunal. 


The impact of such a change in process could 
be significant for the Tribunal. First, it would 
increase the Tribunal’s caseload from 30-355 new 
cases a year to as many as 500-600 new cases 
a year. Such a dramatic increase in workload 
would necessitate a larger Tribunal, one with 
more members and a greater research and 
administrative capacity. The Tribunal would 
have to develop new methods of operation, 
including a new system of case management. 
And it would need to acquire a new range of 
skills. The Tribunal has begun researching 


how to implement such a model. 


Mediation 
The Tribunal Chairperson had asked the 


Panel to review the Tribunal’s mediation 
process, to suggest how selection criteria might 
be improved and to offer guidance on whether 
the publication of mediated settlements should 
be made compulsory, rather than optional as it 
is now. The Panel chose to address mediation 
in the context of the proposed new complaint 
procedure. Under the direct access model 
outlined in the previous section, the Tribunal, 
rather than the Commission, would take 
primary responsibility for mediation, and this 
responsibility would be made explicit in the 
CHRA. All aspects of the mediation process, 
including the settlement, would be confidential. 
The Tribunal would be expected to develop and 
refine guidelines about the kinds of cases that 


would be excluded from mediation, based on 


the nature of the claim, the public interest 
issues at stake, the likelihood of settlement 


and the interests of justice. 


Appeals of a Tribunal order 


In previous annual reports the Tribunal has 
lamented the frequency with which Tribunal 
decisions have been set aside on review, noting 
that the judicial system’s lack of deference 

for Tribunal decisions has 
contributed to a flourishing 
culture of human rights litigation 
in which requests for reviews of 
Tribunal rulings have become 
routine. Despite the recent 
decline in judicial reversals of 
Tribunal rulings, a more highly 
litigious human rights process 
appears to have become a 
permanent feature of the system. 
This is reflected in the growing 
number of preliminary objec- 
tions, res judicata motions and 
interim motions on procedural 
matters that have begun to 

claim a growing share of the 
Tribunal’s time. Furthermore, the 
disposition of preliminary or interim motions 
by the Tribunal is commonly subjected to 
judicial review, which can result in further 
delays. The result is that the time needed 

for the Tribunal to reach a final decision is 
often disproportionate to the complexities of 


the complaint. 


In its final report in June 2000, the Canadian 
Human Rights Act Review Panel noted that 
changes to the structure and credentials of the 
Tribunal since 1998 entitled Tribunal decisions 


In the proposed 
system, the 


Canadian Human 


to investigate 


complaints. 
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to greater deference from the courts than had 
been accorded in the past. The Panel recom- 
mended that the Act be amended to include 

a “privative clause” requiring the courts to 
defer to the Tribunal on procedural and factual 
matters. It also proposed that Tribunal deci- 
sions relating to questions of jurisdiction and 
interpretation of the Act should be subject to 
review only by the Appeal Division of the 
Federal Court of Canada, rather 
than by the Trial Division as is 
currently the case. The Tribunal 
concurs with the recommenda- 
tions of the Panel and feels that 
these changes would increase the 
efficiency of the federal human 


rights enforcement process. 


Rights Commission 


A time to act 
Officials at the federal 


Department of Justice are 


would cease 


reviewing the Panel’s report. 

The Tribunal would expect an 
announcement advising of the 
government's intended course of 
action in response to the report 
in the near future. It further 
expects, based on the report, that some changes 
to the Tribunal’s role may be made over the 
next few years. While the long-term effect of 
the Panel’s recommendations on the Tribunal 

is undecided, the Tribunal does concur 

with the Panel that the current way of ensuring 
the human rights of Canadians needs some 
revision. The Tribunal will cooperate with the 
Department of Justice to provide whatever 
assistance department officials may require 


with this difficult task. 
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Improving the human 
rights adjudication process 


Professional development has been a major 
focus of the Canadian Human Rights Tribunal 
since 1998, when it launched a comprehensive 
three-week members’ training program on 
adjudication procedures. In 2000, Tribunal 
members attended two professional development 
sessions covering new procedural issues, case 
law updates and new developments in the field 
of human rights. Members also benefited from 
special meetings with experts in disability 
complaints, accommodation and harassment 
issues, as well as presen- 
tations by judges on such 
procedural issues as 
assessing the credibility 
of witnesses. Meanwhile, 
the Tribunal’s Legal 
Services section has been 
issuing updates and 
analyses on relevant new 
legal precedents, includ- 
ing summaries of the decisions of other 
human rights adjudication bodies and the 


superior courts. 


With fewer Tribunal members than before 

the 1998 amendments, the Tribunal is able to 
deliver a more consistent and timely adjudication 
process. Nearly all preliminary matters are dealt 
with by the Chairperson and Vice-Chairperson, 
improving the timeliness and efficiency of the 
pre-hearing process. With fewer members decid- 
ing on preliminary issues, rulings are delivered 
with minimal delay and are more consistent from 


one case to the next. 


Rulings are delivered with minimal 
delay and are more consistent from 


one case to the next. 


The introduction of case planning questionnaires 
to obtain basic information from each litigant at 
the beginning of the hearing process has been 
highly successful in improving scheduling proce- 
dures and ensuring that hearings are timely. 
Case planning was once a lengthy process, 
accomplished largely through conference calls 
requiring the coordination of many lawyers’ 
schedules. Delays of two to three months 

were not uncommon. The use of case planning 
questionnaires has not only improved efficiency, 
but has also enabled the Tribunal to pay closer 


attention to the individual needs of the parties. 


The Tribunal’s recently 
revised Interim Rules of 
Procedure have proven 
most effective. No legal 
challenges to the rules 
have been raised, nor 
have any complaints 
been received. In fact, 
all feedback has been 
positive. Moreover, in 
contrast with the past, there have been very 
few requests for adjournment because a party 


was caught off guard by unexpected evidence. 


Keeping the public 
informed 


To keep the public informed about human 
rights adjudication and the role of the Tribunal, 
the Tribunal continued to add to its Web site 

in 2000, broadening the range of links to other 
human rights resources and increasing the 
volume and types of documents available. 


For example, the site now includes rulings on 


procedural issues. With a search engine that 
allows users to search the Tribunal’s decisions 
database by case name or keyword, the site 
also provides general information about the 
Tribunal, as well as access to such public 
documents as the Tribunal’s Interim Rules of 
Procedure. The Web site describes the federal 
human rights adjudication process, lists active 
cases and includes a schedule of upcoming 
hearings. Visitors can also follow links to 
other human rights resources, including the 
Web pages of the Canadian Human Rights 
Commission and other provincial commissions 
and tribunals. Public interest in the revamped 


site continues to grow. 
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In keeping with its focus on improving access 
to information about Tribunal services, the 
Tribunal is also developing several plain lan- 
guage brochures that explain how the Tribunal 
operates and what a person can expect when 
participating in a hearing or testifying before 
the Tribunal. Written for a lay audience, the 
brochures demystify the Tribunal process and 
seek to familiarize complainants, witnesses and 
respondents with the legal jargon contained in 
correspondence they receive from the Tribunal 
or participating lawyers. The new brochures 


are expected to be ready in 2001. 
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Growing caseload 


he volume of new cases being referred to 
ic Tribunal is growing. In the five-year 

period leading up to 2000, the Tribunal 
averaged 25 new referrals a year. In 1999, there 
were 37 new referrals, and in 2000, there were 
73. This doubling of new referrals between 
1999 and 2000 may be partly attributable to 
the report of the Canadian Human Rights Act 
Review Panel, which took issue with the 


Canadian Human Rights Commission’s role as 


~ gatekeeper of the human rights adjudication 


process. Based on information received from 
the Commission, the Tribunal now anticipates 
that it will be receiving an average of 100 new 
case referrals annually from the Canadian 
Human Rights Commission, an increase of 
300 percent over a very short period. The 
Tribunal is therefore reviewing its current 
configuration of full- and part-time members, 
with a view to maximizing its effectiveness. 
Perhaps having more full-time members would 
help to maintain the quality of service the 


Tribunal’s clients have come to expect. 


The duty to accommodate 


Another contributor:to the Tribunal’s growing 
caseload is a recent increase in the number of 
disability cases being heard by the Tribunal. 
Recent Supreme Court decisions that raised the 


bar for the bona fide occupational requirement 


trends 


defence, as well as a 1998 amendment to the 
CHRA introducing a duty to accommodate in 
cases of direct discrimination, have created a 
new era of uncertainty in an area of the sub- 
stantive law that was once well-established. 
Becatuise the guidance offered by the existing 
case law on employers’ obligations vis-a-vis 
their disabled employees is no longer definitive, 
the Tribunal anticipates that a flurry of new 
disability-related complaints will dominate its 
caseload until the new standards for employers 
and service providers have been fully explored 


and interpreted by the Tribunal. 


Employment equity 

The Tribunal received its first three applica- 
tions for hearings under the Employment Equity 
Act (EEA) in 2000. These cases are scheduled 
to begin hearings in 2001 and will serve as 
test cases of the 1996 statute, which has not 
yet been interpreted by the Tribunal. While 
the Tribunal is permitted to issue rules of 
procedure for the operation of the new 
Employment Equity Review Tribunal, we plan 
to conduct a few hearings before issuing any 
rules to obtain a better sense of the needs of the 
parties and how the Tribunal should function. 
In the interim, the Tribunal has issued a guide, 
Guide to the Operations of the Employment Equity 
Review Tribunal, to the parties to assist them in 


their preparation for a hearing. 


- Cases 


he Tribunal saw a significant increase in its caseload in 2000 
T= 73 new referrals and more new cases assigned than in any 
year since the Tribunal was created. In addition to the five final 
decisions rendered in 2000, the Tribunal issued 22 written rulings 
on preliminary and interim motions, as well as several oral rulings. 
A significant proportion of the Tribunal’s hearing schedule was 


devoted to three ongoing pay equity cases, discussed below. 


Tribunal decisions rendered 


Carter v. Canadian Armed Forces (Deschamps) 


Robert Carter was a member of the Canadian Armed Forces. The 
Forces had a mandatory retirement policy that essentially obliged 

Mr. Carter to retire at age 50. He did so, but later filed a complaint 
alleging age discrimination. The Forces admitted that the policy was 
discriminatory, but argued that Mr. Carter’s wage losses were limited 
by a special regulation passed several months after his release from the 
military. The effect of the regulation was to exempt the Forces’ retire- 
ment policy from the application of the CHRA. The Tribunal agreed 
with the Forces’ argument. It concluded that on the day the regulation 
came into effect, the retirement policy ceased to be discriminatory for 
the purposes of the Act. Thus Mr. Carter could not claim for damages 
incurred after the regulation’s commencement. This case has been 


appealed to the Federal Court. 


Marinaki v. Human Resources Development Canada 
(Mactavish/Chicoine/Devins) 

Emilie Marinaki alleged that her manager had sexually and ethnically 
harassed her. The Tribunal found that there were a series of confronta- 
tions between Ms. Marinaki and her manager arising out of the 
latter’s attempts to manage work-related issues, but that neither 

Ms. Marinaki’s sex nor her ethnicity played any role in creating the 
conflict. While the manager's conduct during these various confronta- 


tions was inappropriate, abusive, unprofessional and constituted poor 
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management, it was not based on a prohibited ground of discrimination. 
Neither Ms. Marinaki’s sex nor her ethnic origin was a factor in her 
manager's treatment of her. That said, had the Tribunal found her treat- 
ment to have been discriminatory, it would have held the department 


responsible for the manager’s actions. 


Outer v. International Longshoremen’s and 
Warehousemen’s Union (Pensa) 


Helen Oster alleged that the respondent union had refused to send 
her to work as a cook/deckhand on a vessel on the basis of her sex. 
The Tribunal found that she had been discouraged from applying for 
the job in question because the vessel did not have separate sleeping 
accommodations for women. Counsel for the union argued that having 
a woman on board would make it a condition of employment for the 
other employees to accept sleeping accommodations with members of 
the opposite sex. However, the shift schedule indicated that Ms. Oster 


and her crewmates would not have been using the sleeping quarters 


- at the same time. In the absence of evidence of undue hardship, the 


complaint was upheld. However, no lost wages were awarded because 
Ms. Oster’s lack of experience would have precluded her obtaining the 
job in any event. This decision has been appealed to the Federal Court. 


Wachal v. Manitoba Pool Elevators (Sinclair) 


Shannon Wachal was dismissed because of her excessive absenteeism. 
She claimed that her absences were due to allergic and asthmatic 
reactions caused by the renovations to the offices where she worked. 
Her complaint alleged discrimination on the basis of disability and a 
failure to accommodate her disability. The Tribunal, however, did not 
find evidence that Ms. Wachal’s absences were due to her disability. 
In particular, the Tribunal noted that there was no evidence that any 
of her co-workers had noticed her symptoms while she was at work. 
Furthermore, the medical certificates provided did not specifically 
indicate the nature of Ms. Wachal’s illness. Finally, Ms. Wachal’s 
absences generally fell at the end of each month, when the office 


workload was at its highest. The Tribunal dismissed the complaint. 


Vlug v. Canadian Broadcasting Corporation (Mactavish) 


Henry Vlug alleged that the CBC had discriminated against him on 
the grounds of disability when it failed to provide full captioning for 
the hearing impaired in its Newsworld and English language network 
programming. The Tribunal acknowledged that the CBC was an 
organization under considerable financial stress and that it had made 
significant progress in expanding its captioning. However, the CBC's 
explanations as to why full captioning was not possible were simply 
not credible. In particular, it did not fully consider: (1) the revenues 
that could be realized from captioning sponsorships; (2) the possibility 


of asking its advertisers to provide captioned commercials; (3) the true 


cost of having centralized real-time captionists on stand-by for use by the 


affiliate stations. This decision has been appealed to the Federal Court. 


Pay equity update 

Three major pay equity cases have consumed a disproportionate 
share of the Tribunal’s time and resources for several years. Hearings 
in two of these cases — Public Service Alliance of Canada (PSAC) v. 
Canada Post and Canadian Telephone Employees’ Assoctation (CTEA) et al. 
v. Bell Canada ~— were suspended in the wake of the Federal Court's 
November 2000 decision, pending the decision of the Federal 

Court of Appeal. But hearings, at this point, continue in Public Service 
Alliance of Canada (PSAC) v. Government of the Northwest Territories. 


Public Service Alliance of Canada (PSAC) v. Canada Post is the Tribunal’s 


longest-running case, in hearings since 1993. In 2000, the case sat 
for 18 days, for a total of 348 hearing days. Before its adjournment in 


November 2000 pending the outcome of the appeal of the Federal Court 


decision in Bell Canada, the case had proceeded into Reply Evidence. 
If hearings resume in 2001, the evidence should be completed in 2001. 
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; by the Court. 


In CTEA et al. v. Bell Canada, hearings had just begun in 1999 before 
they were suspended by the Federal Court decision of November 2000. 
The case had 40 hearing days in 2000. Depending on the outcome of the 
appeal of the Federal Court decision, hearings may proceed for a further 
two to three years. 


Public Service Alliance of Canada (PSAC) v. Government of the Northwest 
Territories had 47 days of hearings in 2000. Since the case’s referral to 
Tribunal in 1997, there have been 79 hearing days. The effect of the 
Bell Canada decision will be to stop the hearing after the Commission 
and the complainant have closed their cases (expected in early 2001). 
Once the Federal Court of Appeal has ruled on the Bell Canada case, the 


Tribunal will proceed based on the directions and parameters provided 


ee 


This case was originally referred to the Tribunal by the Canadian Human 
Rights Commission in June 1996. However, the respondent challenged the 
validity of that referral and later also the impartiality of the Tribunal. These 
two challenges held up the Tribunal proceedings for nearly two years. In 
March 1998, the Federal Court upheld both challenges, quashing the original 
referral and, in a separate ruling, prohibiting the Tribunal panel from pro- 
ceeding until structural changes to the Tribunal had removed the potential for 
institutional bias. Amendments to the CHRA in June 1998 arguably resolved 
the problems identified by the court. But the case could not proceed even 
with a new Tribunal panel because the referral itself had been ruled invalid. 
In November 1998, the Federal Court of Appeal overturned the Trial 
Division ruling that had quashed the referral. A new Tribunal panel was 
appointed to hear the case early in 1999. 


Judicial review by the 
Federal Court 


In 2000 the Federal Court Trial Division issued 
three rulings on final decisions of the Tribunal. 
Each of these decisions upheld the ruling of 
the Tribunal or Review Tribunal. The Federal 
Court of Appeal also rendered decisions on 
three appeals from Trial Division reviews of 
earlier Tribunal decisions. All of these decisions 


upheld or restored the original determinations 


of the Tribunal. 


Laslo vy. Gordon Band Couneil 
(Sharlow/Isaac/Strayer) Jul 20, 2000 FCA 


Date of original Tribunal decision: 04/12/1996 


At issue in this appeal was whether the CHRA 
applied to the Gordon Indian Band’s decision 
to deny housing on the basis of sex and 
marital status. The Tribunal had dismissed 

the complaint on the ground that decisions 
made pursuant to the /ndian Act are exempt 
from the application of the CHRA (see s. 67). 
The Federal Court Trial Division set aside the 
Tribunal’s decision, and the Band appealed. 


Date of Federal Court of Appeal ruling: 
20/07/2000 


The Court of Appeal concluded that while 
exceptions to human rights legislation are to be 
interpreted narrowly, s. 67 of the CHRA must 
be respected and allowed to operate within its 
proper sphere. The denial of housing to Sarah 
Laslo by the Band Council was based on a 
“decision” or series of decisions made, author- 
ized or adopted by the Band Council and 


therefore made under or pursuant to the 
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TIndtan Act. Consequently, the Band’s actions fell 
within the parameters of s. 67, immunizing it 
from review under the CHRA. The Tribunal 
was correct in determining that it lacked juris- 
diction over the Band. The Court restored the 


Tribunal’s decision. 


Green v. Treasury Board, Public Service 
Commission and Human Resources Development 


Canada (Lemieux) Jun 2, 2000 FCTD 


Date of original Tribunal decision: 26/06/1998 
The Tribunal had found that Treasury Board 


had discriminated against Nancy Green on the 
basis of disability when it denied her access to 
French language training on the basis of test 
results showing that she lacked the potential 
for learning a second language. The Tribunal 
had found that the testing methods unfairly 
evaluated Ms. Green’s capabilities by focusing 
on limitations imposed by her auditory dyslexia 
and failing to account for the compensatory 
strategies that she would be able to avail 


herself of in an adapted learning setting. 


Date of Federal Court ruling: 02/06/2000 
The Court upheld the Tribunal’s finding that 


ostensibly non-discriminatory tests applied to 
the general public service population had dis- 
criminatory adverse consequences on people 
with auditory dyslexia. The Court also upheld 
the Tribunal’s conclusion that the Treasury 
Board and Public Service Commission had 
not fulfilled their obligation to accommodate 
Ms. Green’s disability. The Court agreed with 
the Tribunal that a new method for evaluating 
language learning potential should be devel- 
oped, and that Ms. Green should be promoted 
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to the level she would have reached but for 
the discrimination. However, the Court set 
aside the Tribunal’s award of compound 
interest on monetary damages and its award 


of legal fees to Ms. Green. 


Stadnyk v. Canada Employment 
and Immigration Commission 


(Strayer/Isaac/Sharlow) Jul 21, 2000 FCA 


Date of original Tribunal decision: 27/07/1993 
Bobbi Stadnyk alleged that she had been 


subjected to differential treatment and harass- 
ment in the course of a job interview. The 
alleged discriminatory conduct consisted of 
hypothetical questions posed to her about how 


she would react to sexual harassment in the 


workplace. The employer also discussed her 


past media appearances wherein she was highly 
critical of the federal government's record on 
sexual harassment. It was suggested that there 
was an incompatibility with this profile and the 
duties of the job applied for, which involved 
media relations. The Tribunal, the Review 
Tribunal and the Federal Court Trial Division 
came to the conclusion that Ms. Stadnyk’s 
treatment during the job interview had not 


been discriminatory. 


Date of Federal Court of Appeal ruling: 
21/07/2000 


The Court of Appeal endorsed the Tribunal’s 
reasoning that, because men and women 
perceive harassment differently, where the 
complainant is a woman, the determination of 
whether conduct amounts to sexual harassment 
must be made from the perspective of the “rea- 


sonable woman.” Applying this test, the Court 


agreed that the conduct at issue had not been 
discriminatory. The hypothetical questions may 
have been inappropriate, but they were not illegal. 


Singh v. Statistics Canada 
(Teitelbaum) Apr 4, 2000 FCTD 


Date of original Tribunal decision: 06/11/1998 
Surendar Singh had alleged that Statistics 


Canada had discriminated against him on 

the basis of age and race in deciding not to 
consider him for a staffing competition. The 
Tribunal upheld his complaint, noting that the 
employer's failure to put Mr. Singh’s name on 
an eligibility list was at least in part because, at 
43 or 44, Mr. Singh did not fit the profile that 
Statistics Canada had in mind for entry-level 
economist recruits. The Tribunal ordered 
Statistics Canada to provide Mr. Singh with 
an economist position at the first reasonable 
opportunity, to compensate him for his loss 

of wages, to pay him $3,000 for hurt feelings 
and to pay interest on the amount awarded. 
Statistics Canada sought a review of the 


decision by the Federal Court. 


Date of Federal Court ruling: 04/04/2000 


In upholding the Tribunal’s decision, the Court 
noted that Statistics Canada’s failure to put 

Mr. Singh on an eligibility list despite a grow- 
ing demand for economist recruits supported 
the Tribunal’s determination. The Court also 
found the statistical evidence sufficient to 
establish the existence of systemic discrimina- 
tion on the basis of age with respect to the 
selection of candidates for entry-level economist 
positions. Further, it was satisfied that the 


Tribunal had not allowed the complainant's 


lack of credibility to cloud its decision. Lastly, 
given the finding of the Tribunal that it was 
probable that Mr. Singh would have been given 
an economist position, the Court held that the 


Tribunal’s order to this effect was proper. 


Cramm v. Canadian National Railway 


(Mackay) Jun 16, 2000 FCTD 


Date of Review Tribunal decision: 23/06/1998 
When the Canadian National Railway shut 


down in Newfoundland, employee severance 
benefits were set out in a collective agreement 
that provided income maintenance benefits to 
employees who had accumulated 96 months of 
service. In calculating the number of days of 
service in any given year, employees were per- 
mitted to include absences of up to 100 days for 
such reasons as jury duty, injury and maternity 
leave, provided that they had worked at least 
one day that year. Because of an injury sus- 
tained on the job, Barry Cramm was absent 
from the workplace for four years preceding 
the layoff. This prolonged absence prevented 
him from accumulating the requisite 96 months 
for income maintenance. He alleged that the 
collective agreement was discriminatory. 
Although the Tribunal upheld his complaint, 

a Review Tribunal dismissed it. The Review 
Tribunal found that the agreement treated 

Mr. Cramm no differently than it did any other 
employee who had had lengthy absences. 


Date of Federal Court ruling: 16/06/2000 


In the Court’s view, the Review Tribunal 


properly found that Mr. Cramm had not been 
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treated differently from any other individual or 
group that had been absent for reasons set out 


in the agreement for similar periods of time. 


MacNutt v. Shubenacadie Indian Band 
(Stone/Isaac/Sexton) May 24, 2000 FCA 


Date of original Tribunal decision: I/10/1995 


In this case, an Indian Band had denied social 
assistance benefits to non-Aboriginal residents 
of the reserve because of their race. The 
Tribunal had found that this constituted dis- 
crimination and had ordered that the Band 


make these benefits available to the individuals 


in question. In a subsequent review of this ruling, 


the Federal Court Trial Division upheld the 
Tribunal’s decision, and the Band appealed 
the decision to the Federal Court of Appeal. 


Date of Federal Court of Appeal ruling: 
24/05/2000 


In upholding the Tribunal’s decision, the Court 
of Appeal refused to accept the Band's attempts 
to invoke the interpretative provisions of the 
Canadtan Charter of Rights and Freedoms to 
contest the Tribunal’s ruling, noting that the 
complainants themselves had not relied on the 
equality provisions of the Charter. The Court 
also found that the Tribunal had not intruded 
into provincial jurisdiction when it issued an 
order affecting the payment of social assistance 
to non-Indians. On the contrary, the non- 
Indians in question fell squarely within federal 
jurisdiction as they were living on the reserve, 
were spouses of Indians, and had been denied 
access to a federal program designed to benefit 


Indians and their dependants. 
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Organization chart 


Appendix 2 


An overview of the hearings process 


Note: The normal process may be varied to meet the needs of a particular case. 
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An overview of the 


hearings process 


The roles of the Canadian Human Rights 
Tribunal and the Canadian Human Rights 
Commission (CHRC) have parallels in 

the criminal justice system. Like the police, 
the Commission receives and investigates 
complaints. Some of these turn out to be 
unfounded. But when the Commission 
believes that further inquiry is warranted 

and an agreement cannot be reached through 
conciliation, it refers the case to the Tribunal, 
which acts as the judge. The Commission then 
takes on the role of Crown attorney and argues 
the case before the Tribunal on behalf of the 


public interest. 


_ The Tribunal may inquire only into complaints 


referred to it by the Commission, usually 
after the Commission has conducted an 
investigation. The Commission resolves most 
cases without the Tribunal’s intervention. 
On average, only six percent of complaints 
received by the Commission make their 

way to the Tribunal. These generally involve 
complicated legal issues, new human rights 
issues, unexplored areas of discrimination or 
multifaceted evidentiary disputes that must be 
heard under oath. 


Referral by the CHRC 


To refer a case to the Tribunal, the Chief 
Commissioner of the CHRC sends a letter 

to the Chairperson of the Tribunal asking the 
Chairperson to establish a panel to institute 
an inquiry into the complaint. The Tribunal 
receives only the complaint form and the 


addresses of the parties. 


Within two weeks from the date of the request, 
a case planning questionnaire is sent to all 
parties to the complaint. The completed ques- 
tionnaires provide sufficient information for 
the Registry to schedule hearing and disclosure 
dates. If necessary, a member of the Tribunal 
(normally the Chairperson or Vice-Chairperson) 
will confer with the parties to respond to any 
specific issues identified by the parties that 
could not be resolved through the use of 


the questionnaire. 


Mediation 
Until the spring of 2000, appropriate cases 


were referred to mediation if requested by the 
parties. In such cases, the Chairperson would 
designate a member of the Tribunal to serve 
as a mediator. However, all mediation services 
were suspended early in the year, pending an 
evaluation and policy review of the Tribunal’s 
four-year experiment with alternative dispute 


resolution. 


Hearing 


The Chairperson assigns one or three members 
from the Tribunal as a panel to hear and decide 
the case. A person designated as a mediator on 
a case will not be appointed to the Panel that 
ultimately hears and decides the merits of the 
complaint. If required, additional pre-hearings 
may be held to consider preliminary issues, 
which may relate to jurisdictional, procedural 
or evidentiary matters. Hearings are open to 


the public. 


During the hearing, all parties are given ample 
opportunity to present their case. This includes 


the presentation of evidence and legal 


arguments. In the majority of cases, the 
Commission leads evidence and presents 
arguments before the Tribunal to prove that 
the respondent named in the complaint has 
contravened the statute. All witnesses are 
subject to cross-examination from the opposing 
side. The average hearing lasts from 12 to 

15 days. Hearings are normally held in the 


city or town where the complaint originated. 


The Panel sits in judgment, deciding the 

case impartially. Hearing the evidence and 
interpreting the law, the Panel determines 
whether a discriminatory practice has occurred 
within the meaning of the CHRA. At the con- 
clusion of the hearing process, the members of 
the Panel normally reserve their decision and 
issue a written decision to the parties and the 
public within three to four months. If the Panel 
concludes that a discriminatory practice has 
occurred, it issues an order to the respondent, 


setting out the remedies. 


Appeals 


All parties have the right to seek judicial 
review of any Tribunal decision to the Trial 
Division of the Federal Court of Canada. The 
Trial Division holds a hearing with the parties 
to hear legal arguments on the correctness of 
the Tribunal’s decision and its procedures. The 
Tribunal does not participate in the Federal 
Court's proceedings. The case is heard by 

a single judge, who renders a judgment either 
upholding or setting aside the Tribunal’s 
decision. If the decision is set aside, the 

judge refers the case back to the Tribunal 

to be reconsidered in light of the Court's 


findings of error. 
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Any of the parties has the right to request 

that the Federal Court of Appeal review the 
decision of the Trial Division judge. The parties 
once again present legal arguments, this time 
before three judges. The Court of Appeal 
reviews the Trial Division’s decision while 

also considering the original decision of 

the Tribunal. 


Any of the parties can seek leave to appeal 
the Federal Court of Appeal’s decision to the 
Supreme Court of Canada. If the Supreme 
Court deems the case to be of national impor- 
tance, it may hear an appeal of the judgment. 
After hearing arguments, the Supreme Court 


issues a final judgment on the case. 


| 


1) 


RRO Roa 20020 


ANNUAL 


a 
a 


Canadian Human Rights 


Tribunal members 


Anne Mactavish 


Tribunal Chairperson 

A member of the former Human Rights Tribunal Panel since 1992; 
Anne Mactavish was appointed acting President of the Panel in 1995 
and President in 1996. During her years of legal practice in Ottawa, 
she specialized in civil litigation related to employment and commercial 
and health matters. A past president of the Carleton County Law 
Association, Ms. Mactavish has taught employment law at the 
University of Ottawa, as well as legal ethics and trial advocacy at the 


Bar Admission Course sponsored by the Law Society of Upper Canada. 


Grant Sinclair, Q.C. 


Vice-Chairperson 

A member of the former Human Rights Tribunal Panel from 1989 to 
1997, Grant Sinclair was appointed Vice-Chairperson of the Canadian 
Human Rights Tribunal in 1998. Mr. Sinclair has taught constitutional 
law, human rights and administrative law at Queen's University and 
Osgoode Hall, and served as an advisor to the Human Rights Law 
Section of the Department of Justice on issues arising out of the 
Canadian Charter of Rights and Freedoms. He has acted on behalf of the 
Attorney General of Canada and other federal departments in numerous 


Charter cases and has practised law for more than 20 years. 


Guy Chicoine, Q.C. 


Saskatchewan 

Guy Chicoine joined the former Human Rights Tribunal Panel in 
1995 and was appointed in 1998 to a three-year term as a part-time 
member of the Canadian Human Rights Tribunal. Called to the Bar 
of Saskatchewan in 1980, Mr. Chicoine is a partner in the firm of 
Chicoine, Billesberger and Grimsrud, where he practises general law, 
with an emphasis on real estate law, commercial law, estate law, and 


matrimonial, civil and criminal litigation. 


Shirish P. Chotalia 


Alberta 

Shirish Chotalia obtained an LL.B from the University of Alberta in 
1986 and an LL.M from the same university in 1991. She was admitted 
to the Bar of Alberta in 1987 and practises constitutional law, human 
rights law and civil litigation with the firm Pundit & Chotalia in 
Edmonton, Alberta. A member of the Alberta Human Rights 
Commission from 1989 to 1993, Ms. Chotalia was appointed to the 
Tribunal as a part-time member in December 1998. She is also the 


author of the annual Annotated Canadian Human Rights Act. 


Pierre Deschamps 


Quebec 

Pierre Deschamps graduated from McGill University with a BCL in 
1975 after obtaining a Bachelor of Arts in theology at the University 
of Montréal in 1972. He is an assistant professor at the Faculty of Law 
of McGill University, as well as an assistant lecturer at the Faculty of 
Continuing Education. Mr. Deschamps was appointed to a three-year 


term as a part-time member of the Tribunal in 1999. 
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Reva Devins 

Ontario 

Reva Devins joined the former Human Rights Tribunal Panel in 1995 
and was appointed in 1998 to a three-year term as a part-time member 
of the Canadian Human Rights Tribunal. Admitted to the Ontario Bar 
in 1985, she served as a Commissioner of the Ontario Human Rights 
Commission from 1987 to 1993 and as Acting Vice-Chair of the 


Commission in her final year of appointment. 


Roger Doyon 
Quebec 


Roger Doyon served as a member of the former Human Rights Tribunal 
Panel from 1989 to 1997 and was appointed in 1998 toa three-year 
term as a part-time member of the Canadian Human Rights Tribunal. 

A partner in the law firm of Parent, Doyon & Rancourt, he specializes 


in civil liability law and the negotiation, conciliation and arbitration of 


labour disputes. Mr. Doyon also taught corporate law at the college 


level and in adult education programs from 1969 to 1995. 


Sandra Goldstein 


Ontario 

Ms. Goldstein was appointed to a three-year term as a part-time mem- 
ber of the Tribunal in 1999. Educated in Toronto, she has a background 
in social sciences, philosophy and health sciences. Ms. Goldstein has sat 
on several education boards and committees, and negotiated 10 collec- 
tive agreements with academic and administrative staff. Between 1992 


and 1998, she served as Chief Conciliator at the Canadian Human 


Rights Commission, Pay and Employment Equity Directorate. She now 
runs a management consulting firm providing advice on human rights 


and pay and employment equity. 


Athanasios Hadjis 
Quebec 


Athanasios Had)jis obtained degrees in civil law and common law 

from McGill University in 1986 and was called to the Quebec Bar in 
1987. Since then, he has practised law in Montréal at the law firm of 
Hadjis & Feng, specializing in civil, commercial, corporate and adminis- 
trative law. A member of the Human Rights Tribunal Panel from 1995 
to 1998, Mr. Hadjis was appointed in 1998 to a three-year term as a 
part-time member of the Canadian Human Rights Tribunal. 


Claude Pensa, Q.C. 


Ontario 

Claude Pensa joined the former Human Rights Tribunal Panel in 
1995 and was appointed to a three-year term as a part-time member 
of the Canadian Human Rights Tribunal in 1998. Called to the 
Ontario Bar in 1956 and appointed Queen’s Counsel in 1976, 

Mr. Pensa is senior a partner in the London, Ontario, law firm 


of Harrison Pensa. 


Eve Roberts, Q.C. 


Newfoundland 

A member of the former Human Rights Tribunal Panel from 1995 

to 1997, Eve Roberts was appointed to a three-year term as a 
part-time member of the Canadian Human Rights Tribunal in 1998. 
Mrs. Roberts was called to the Bar of Alberta in 1965 and to the Bar 
of Newfoundland in 1981. A partner in the St. John’s, Newfoundland, 
law firm of Patterson Palmer Hunt Murphy until she retired in 1997, 
Mrs. Roberts also served as Chair of the Newfoundland and Labrador 
Human Rights Commission from 1989 to 1994. 
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Mukhtyar Tomar 


Nova Scotia 

Mukhtyar Tomar joined the former Human Rights Tribunal Panel in 
1995 and was appointed to a three-year term as a part-time member 
of the Canadian Human Rights Tribunal in 1998. Graduating with an 
LL.B and an M.A. in history from the University of Rajasthan in 
Jaipur, India, Mr. Tomar immigrated to Canada in 1968, where he 
taught junior high school in Dartmouth, Nova Scotia, for 19 years 
and served on the Nova Scotia Human Rights Commission until 1999. 


The Tribunal Registry 


The Registry of the Canadian Human Rights 


Tribunal provides administrative, organiza- 
tional and operational support to the Tribunal, 
planning and arranging hearings, providing 
research assistance, and acting as liaison 


between the parties and Tribunal members. 
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Registrar 
Michael Glynn 


Manager, Registry Operations 
Gwen Zappa 


Legal Advisor 
Greg Miller 


Executive Assistant 


Monique Groulx 


Registry Officers 
Diane Desormeaux 
Bernard Fournier 
Holly Lemoine 

Roch Levac 

Carol Ann Middleton 


Registry Officer — Equal Pay 


Nicole Bacon 


Network and Systems Administrator 
Julie Sibbald 


Information and Communications Officer 


Ramona Jauneika- Devine 


Hearings Assistant 


Lyne Parent 


Corporate Services Officer 


Robert Le Voguer 


Administrative Assistants 
Francine Desjardins-Gibson 
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Tribunal contact 
information 


Michael Glynn 

Registrar 

Canadian Human Rights Tribunal 
473 Albert Street 

Suite 900 

Ottawa, Ontario 

KIA 1J4 


Tel: (613) 995-1707 
Fax: (613) 995-3484 


e-mail: registrar@chrt-tcdp.ge.ca 


Web site: www.chrt-tcdp.ge.ca 
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THE CANADIAN HUMAN RIGHTS TRIBUNAL IS A QUASI-JUDICIAL BODY THAT 
HEARS COMPLAINTS OF DISCRIMINATION REFERRED TO IT BY THE CANADIAN 
HUMAN RIGHTS COMMISSION AND DETERMINES WHETHER THE ACTIVITIES 
COMPLAINED OF VIOLATE THE CANADIAN HUMAN RIGHTS ACT (CHRA). THE 
PURPOSE OF THE ACT IS TO PROTECT INDIVIDUALS FROM DISCRIMINATION 
AND TO PROMOTE EQUALITY OF OPPORTUNITY. 


The Tribunal has a statutory mandate to apply the CHRA based on the evidence presented and on 
current case law. Created by Parliament in 1977, the Tribunal is the only entity that may legally 


decide whether a person has contravened the statute. 


The Act applies to federal government departments and agencies, Crown corporations, chartered 
banks, airlines, telecommunications and broadcasting organizations, shipping and inter-provincial 
trucking companies. Complaints may relate to discrimination in employment or in the provision of 
goods, services, facilities and accommodation that are customarily available to the general public. 
The CHRA prohibits discrimination on the basis of race, national or ethnic origin, colour, religion, 
age, sex, marital status, family status, sexual orientation, disability or conviction for which a 
pardon has been granted. Complaints of discrimination based on sex include allegations of wage 


disparity between men and women performing work of equal value in the same establishment. 


In 1996 the Tribunal’s responsibilities were expanded to include the adjudication of complaints 
under the Employment Equity Act, which applies to employers with more than 100 employees. 
Employment Equity Review Tribunals are assembled as needed from the pool of adjudicators 
that make up the Canadian Human Rights Tribunal. 
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March 31, 2002 


The Honourable Dan Hays, Speaker 
The Senate 

Ottawa, Ontario 

KIA 0A4 


Dear Mr. Speaker: 


I have the honour to present to you the 2001 Annual 
Report of the Canadian Human Rights Tribunal in 
accordance with subsection 61(3) of the Canadian 
Human Rights Act. 


Yours sincerely, 
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>< ODA 
Anne L. Mactavish 


Chairperson 


Canadian Human Rights March 31, 2002 


TRIBUNAL The Honourable Peter Milliken, Speaker 


House of Commons 
Ottawa, Ontario 
KIA 0A6 


Dear Mr. Speaker: 


I have the honour to present to you the 2001 Annual 
Report of the Canadian Human Rights Tribunal in 
accordance with subsection 61(3) of the Canadian 
Human Rights Act. 


Yours sincerely, 


‘\ 
~~, 
——o_ o> 


Anne L. Mactavish 


Chairperson 


Message from the Chairperson . 
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Consolidating our gains . . - 
Allegations of institutional Gee —_— The ee rae 
Acting on the recommendations of the Canadian Human Roy Act 
Review Panel ... . 
Enhancing Tribunal operations 
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New developments and emerging trends. . 
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here have been many positive develop- 
[me as the Canadian Human Rights 

Tribunal completes its third year in its 
restructured form. After an initial ‘test drive,’ 
the Tribunal’s draft Rules of Procedure appear 
to be working well, and will soon become regu- 
lations. Clarification has been obtained from 
the Federal Court with respect to the standard 
of review applicable to the restructured 
Tribunal. Most importantly, the Tribunal has 
been able to manage a significantly increased 


workload. 


Some things never change, however, and the 
issue of the independence and impartiality of the 
Canadian Human Rights Tribunal remains an 
ongoing concern. In May the Federal Court 
of Appeal set aside the decision of Madam 
Justice Tremblay-Lamer, finding that the 
Tribunal does indeed enjoy a sufficient level of 
independence from both the government and the 
Canadian Human Rights Commission to allow 
it to provide Canadians with fair and impartial 
hearings. The decision of the Federal Court of 
Appeal allowed the Tribunal to proceed with 
cases that had been put on hold as a result of 
Madam Justice Tremblay-Lamer’s decision. 

In December, however, the Supreme Court of 
Canada granted Bell Canada leave to appeal 
the decision of the Federal Court of Appeal. 


Canadian Human Rights 
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It remains to be seen what effect this most 
recent development in the Bell Canada saga 
will have on the day-to-day operations of the 
Tribunal. What is certain, however, is that until 
such time as the Supreme Court of Canada 
renders its decision in the Bell Canada appeal 
— likely in the spring of 2003 — questions 
with respect to the institutional independence 
and impartiality of the Canadian Human 
Rights Tribunal will remain. 


Canadians involved in the human rights 
process are entitled to have their cases heard 
by an independent and impartial Tribunal. As 
I noted in last year’s message, the ongoing 
concerns regarding the independence of the 
Canadian Human Rights Tribunal can only 
serve to undermine the credibility of the 
Tribunal, and the public confidence in the 
institution. We do not know what the Supreme 
Court of Canada will decide in the Bell Canada 
matter. In the meantime, the only way to 
ensure that the Canadian Human Rights 
Tribunal is institutionally independent and 


impartial is through legislative action. 
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Consolidating our gains 
=agee he Canadian Human Rights Tribunal 
| enjoyed a year of relative stability in 
I, 2001, notwithstanding the increased 
workload brought on by the resumption in 
June of hearings involving approximately 
17 private employers 
that had been put on 
hold since November 
2000 and the record 


number of new refer- 


Tribunal operations, 
precipitated by the 
organizational restruc- 
turing that began in 
1999, enabled the 
Tribunal to process 
cases more efficiently 
than ever before, helping to offset the growing 
workload. Even so, the tripling of the Tribunal’s 
caseload since the late 1990s necessitated the 
appointment of two new full-time members, 

a development that will help stabilize the 


planning and hearings process. 


Allegations of institutional 
bias — The sequel 


On November 3, 2000, the Federal Court ruled 
that two sections of the Canadian Human Rights 


Act compromised the institutional independence 


The tripling of the Tribunal’s 
caseload since the late 1990s 
necessitated the appointment of 
two new full-time members, a devel- 
opment that will help stabilize the 


planning and hearings process. 


and impartiality of the Canadian Human Rights 
Tribunal. Ruling on an application for judicial 
review of an interim decision of the Tribunal, the 
Court found that the Tribunal was precluded 
from making an independent judgment in any 
class of cases in which it was bound by interpre- 
tive guidelines issued by the Canadian Human 
Rights Commission. In 
the opinion of Justice 
Tremblay-Lamer, the 
fact that the Commission 
has the power to issue 
such guidelines gives it 
a special status that no 
other party appearing ~ 
before the Tribunal 
enjoys, and means 

that one party to the 
proceedings can “put 
improper pressure on 
the Tribunal as to the outcome of the decision in 
a class of cases.” She found that the Tribunal’s 
decision-making power was “unquestionably 
fettered” by the Commission's power to issue 
binding guidelines interpreting the Act. The 
Court also found that a second provision of the 
Canadian Human Rights Act compromised the 
institutional independence of the Tribunal. Under 
subsection 48.2(2), the Tribunal Chairperson 
has the power to extend the term of appointment 
of a Tribunal member whose term expires dur- 
ing the course of a hearing over which he or 


she is presiding. “The principle of institutional 


—E—EEEEEEeEEeiowororrer 


independence requires that a tribunal is 
structured to ensure that the members are inde- 
pendent,” said Madam Justice Tremblay-Lamer. 
“In the case at bar, the ability of a member to 
continue the case will depend on the discretion 
of the Chairperson. The difficulty is 
not necessarily in the manner in 
which the discretion is exercised 
but rather in the existence of the 
discretion itself. ... In my opinion, 
given the high level of indepen- 
dence required, only an objective 
guarantee of security of tenure 

will give the necessary protection 
and afford the member the 
quietude needed to render a 
decision free of constraint,” she 
said. “There exists no objective 
guarantee that the prospect of 
continuance of the tribunal 
member’s duties after expiry of 

his or her appointment would not 
be adversely affected by any 
decisions, past or present, made 
by that member.” Finding that the 
two flawed provisions of the Act 
compromised the institutional 
independence and impartiality of 
the Tribunal, the Court ordered 
that further proceedings in the 

pay equity complaint against Bell 
Canada be suspended until the problems created 
by the two offending sections of the Act had 


been corrected. 


The impact of this decision was considerable. 
Not only was the Bell Canada case put on hold, 
but many other cases were also adjourned 


indefinitely. 


The Court noted 
that the Tribunal 
did not wield 
punitive powers, that 
no constitutional 
challenge had been 
made to the statute 
and that any 
guidelines passed 
by the Commission 
were Subject to 
Parliamentary 


scrutiny. 
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On May 24, 2001, the Federal Court of Appeal 
set aside the decision of Justice Tremblay- 
Lamer. The Court noted that the Tribunal did 
not wield punitive powers, that no constitutional 
challenge had been made to the statute and that 
any guidelines passed by the Commission were 
subject to Parliamentary scrutiny. 
The Court noted that the 1998 
amendments to the Canadian 
Human Rights Act meant that the 
Commission no longer had the 
power to issue guidelines binding 
on the Tribunal in a ‘particular 
case’ but only in a ‘class of cases.’ 
In the Court’s view, the modified 
legislation, which has a general 
application, is less likely to give 
rise to a reasonable apprehension 


of institutional bias. 


The Federal Court of Appeal 
also addressed the argument that 
the powers of the Commission 
conflicted, in that its quasi- 
prosecutorial role and its role in 
setting guidelines overlapped. In 
the Court’s view these functions 
were exercised separately and 
apart from one another, alleviat- 


ing any implications of bias. 


With respect to the power of the 

Chairperson to extend the term of any member 
of the Tribunal whose appointment had expired 
during an inquiry until that inquiry had con- 
cluded, the Court found that this power was not 
fatal to the institutional independence of the 
Tribunal. It found that the Chairperson herself 
was sufficiently insulated from the government, 


noting that the Chairperson cannot be 
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capriciously removed from office because of 
decisions made by her in the administration and 
operation of the Tribunal. Additionally, if the 
Chairperson were to abuse her power in extend- 
ing or refusing to extend the appointment of a 
Tribunal member for reasons wholly extraneous 
to the proper administration of the Tribunal, 
her decision would be reviewable pursuant to 
section 18.1 of the Federal Court Act. Finally, the 
Court reiterated that the Tribunal’s powers are 
remedial, not punitive, and thus the require- 


ments of fairness are less stringent. 


On December 13, 2001, 
the Supreme Court of 
Canada granted Bell 
Canada leave to appeal 
the decision of the 
Federal Court of 


that there will be a 
final decision from the 
Court until at least the 
middle of 2003. In the interim the Tribunal will 
continue to operate in an atmosphere of uncer- 
tainty. This uncertainty undermines the credibility 
of the Canadian Human Rights Tribunal and 
does nothing to enhance public confidence in 
the institution. The Tribunal is of the view 

that only legislative action can resolve these 


concerns with the desired speed and certainty. 


Acting on the recommenda- 


ns of the Canadian Human 
Rights Act Review Panel 
In June of 2000, the Canadian Human Rights 


Act Review Panel delivered its report entitled 
Promoting Equality: A New Vision. Chaired by 


In particular, the Panel recommended 
substantial changes to the current 
complaint process with a view to 

“ending the Commission's monopoly 


on complaint processing.” 


former Supreme Court of Canada Justice the 
Honourable Gérard La Forest, the Panel made 
several recommendations intended to bring the 
legislation into step with contemporary concepts 
of human rights and equality and to modernize 
Canada’s process for resolving human rights 
disputes. In particular, the Panel recommended 
substantial changes to the current complaint 
process with a view to “ending the Commission's 
monopoly on complaint processing.” The Panel 
recommended that the Act provide a process 
allowing claimants to bring their cases directly 
to the Tribunal with 
public legal assistance. 
In the proposed system, 
the Canadian Human 
Rights Commission 
would cease to investi- 
gate complaints, 
eliminating potential 
“Institutional conflicts 
between the 
Commission’s role as 
decision maker and advocate.” Both the initial 
screening of claimants and the investigation 
phase, currently conducted by the Commission, 
would instead be undertaken by the Tribunal, 
and the Commission would cease to be a gate- 


keeper between complainants and the Tribunal. 


The impact of such a profound change in 
process could be significant for the Tribunal. It 
would increase the Tribunal’s yearly caseload 
from 100 or so new cases to as many as 500-600 
cases. Such a dramatic increase would necessitate 
a larger Tribunal, one with more members and 
a greater research and administrative capacity. 
The Tribunal would also have to develop new 


methods of operation, including a new system 


of case management. Considerable work has 


been done over the last year to prepare for the 


implementation of the Panel’s recommendations. 


Enhancing Tribunal 
operations 


Amendments to the Canadian Human Rights Act 
in 1998 gave the Tribunal Chairperson the 
authority to institute Rules of 

Procedure governing the conduct 

of Tribunal hearings. This juris- 

diction extends to rules governing 

notice to parties, summons to wit- 

nesses, production and service of 
documents, prehearing confer- 

ences and the introduction of 


evidence. 


matters that must 


be addressed 


Draft rules were introduced in 
1999. They were designed to 
encourage the full prehearing 
_disclosure of evidence and the 
identification of all issues well 
before the hearing. The objective 
was to achieve a more focused 
hearing and to minimize the need 


for adjournments. 


Since their introduction, the rules 
have reduced logistical problems 
related to disclosure and have 
facilitated the handling of legal 
and procedural motions. They will 
be forwarded to the Regulatory 
Section of the Department of Justice in 2002 
for approval as regulations and publication in 


the Canada Gazette. 


Preliminary 
motions on 
procedural or 


jurisdictional 


before the hearing 
are now often 
dealt with in writ- 
ing, significantly 
reducing the costs | 
associated with 


such motions. 
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Another improvement in Tribunal operations 
has been the elimination of routine prehearing 
meetings and case conference calls. The intro- 
duction of a detailed questionnaire to obtain the 
necessary administrative planning information 
has proven to be an effective case management 
tool. The introduction of the questionnaire 
alone has reduced the time it takes to schedule 
hearings by one to three months. Extensive use 
of case management techniques 
allows the Tribunal to establish 
schedules for the exchange of 
documents, the production of 
expert reports and witness 
statements, and the hearings 
themselves. Conference calls 
continue to be used to address 
specific problems that may arise 
in the prehearing process, 
including disputes about the 
appropriate location of the 
hearing, motions relating to 

the adequacy of the disclosure 
obtained from opposing parties 
and adjournment requests. 
Preliminary motions on procedural 
or jurisdictional matters that 
must be addressed before the 
hearing are now often dealt with 
in writing, significantly reducing 
the costs associated with such 
motions. Finally, the 
Chairperson has imposed tighter 
restrictions on the planning, 
scheduling and granting of 
adjournments and postponements, leading to a 
more efficient use of resources, fewer last-minute 
adjournments and, ultimately, a speedier and 


less costly adjudication process. 
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Table 1 illustrates the downward trend in case 
processing times between 1995 and 2001 with 
the exception of 1998, the year a Federal Court 
decision prompted the suspension of all cases 
until amendments to the Canadian Human Rights 
Act came into effect on June 28, 1998. Note that 
the figures relating to cases referred in 2001 are 
skewed by the relatively small number of cases 
that were referred in 2001 that were closed by 
the end of the year. We expect the final figures 
will nevertheless demonstrate continued 


improvements in processing efficiency. 


Table | 


1995 
Time to first Tribunal communication 
to parties (weeks) 6.7 
Time to hold case planning conference 
call or questionnaire returns (weeks) £67 
Time until case settled (weeks) n/a 
Time to last day of hearing 
(cases that proceeded to 
hearing only) (weeks) 43.4 
Time to release the decision (weeks) PH 
Total time to process case 
(all cases, including settlements) 
(to December 31, 2001) (weeks) 64 
Cases pending . 0 


n/a = not applicable 


Expediting 
Tribunal decisions 


Although the human rights process in Canada is 
notoriously plagued with delay — resulting in 
increased stress for the parties, lapsed memories, 
lost documents, missing witnesses and, conse- 
quently, a more challenging adjudication process 
for the Tribunal — the Tribunal itself does not 
contribute significantly to process delays. In 
fact, its case management procedures enable the 
Tribunal to schedule hearings as soon after the 
case is referred from the Canadian Human 


Rights Commission as the parties are ready to 


Average Tribunal processing times for cases referred yearly, 1995 to 200! 


1996 1997 1998 1999 2000 


Deol Oe 5.8 oe 1 
15.050 00,0 17.6 10.4 Sek 


n/a 37 O97 a Sat 31.5 


50.3) 208 67.3 50 34.9 
29 10.8 18 18.4 22 


42.3 372 476 388) 36.5) eee 
0 0 0 1 5 eo 


proceed. Since parties usually wait until a case is 
referred to the Tribunal before engaging counsel, 
there is usually a five-to-six-month time lag 
between the referral and the start of the hearing 
to give the lawyers time to prepare. The 
Tribunal is ready to proceed when the parties 
are: it can ordinarily hold a hearing on any issue 
within five days — sometimes even within 

24 hours — after receiving a Commission refer- 


ral or motion. 


Although the Tribunal does not contribute to 
prehearing delays, it could, nevertheless, acceler- 
ate human rights enforcement by shortening the 
time required to produce a final decision once 
hearings end. Despite the fact that Tribunal 
members have been trained in the analysis of evi- 
dence, the assessment of credibility and the 
drafting of decisions, a growing caseload has sad- 
dled part-time Tribunal members with more 
cases than their other professional commitments 
can accommodate, increasing the delay between 
the end of the hearing and the rendering of a 
decision. It is expected that the appointment of 
two new full-time members in 2002 will expedite 


the rendering of Tribunal decisions. 


Keeping the public 
informed 


Interest in the Tribunal’s Web site has nearly 
tripled to 2100 visits per week compared with 
an average of 800 per week last year. The site 
provides rapid access to Tribunal decisions and 
procedural rulings and contains general infor- 
mation about the Tribunal, including its 
mandate and services. Annual reports, financial 
reports and other public documents, such as the 


Canadian Human Rights Act, the Employment 
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Equtty Act and the Tribunal’s Rules of Procedure, 
are accessible on the site. And there are pages 
that answer frequently asked questions and link 
visitors to alternate human rights resources, as 
well as to the Web sites of other human rights 


organizations in Canada. 


In an ongoing crusade to make information and 
resources increasingly accessible to the public, 
the Tribunal is creating a layperson’s guide to 
the workings of the Tribunal and has improved 
access to its facilities and resources for people 
with disabilities. A TTY system, a communica- 
tions device for those with a hearing impairment, 
was installed at the Tribunal’s administrative 
headquarters in Ottawa, and work began in 
2001 to translate some of the Tribunal’s plain 


language resources into Braille. 


International relations 

Every year, representatives of the Tribunal meet 
with individuals involved in the human rights 
process in other countries who are visiting 
Ottawa. The primary purpose of these meetings 
is to offer foreign nationals the opportunity to 
learn about the adjudication of human rights 
complaints in Canada. Inevitably, these guests 
impart at least as much knowledge as they gain, 


and 2001 was no exception. 


Representatives from the Indonesian National 
Commission on Human Rights, the National 
Human Rights Commission of Nepal, the Institute 
of Comparative and International Law of Brasilia 
and the Ugandan High Commission were among 
the visitors with whom Tribunal members 


exchanged experiences and insights in 2001. | 
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Mounting caseload prompts 
new appointments 


the Tribunal continues to increase. In the 


five-year period leading up to 2000, the 


Tribunal averaged 25 new referrals a year. (See 


Table 2.) In 1999, there were 57 new referrals, 


and in 2000, there were 73. This trend contin- 
ued in 2001 with 87 new cases being referred to 
the Tribunal for hearing. The Canadian Human 
Rights Commission informed the Tribunal 

in 2000 that the number of new referrals would 
stabilize at about 100 annually. This is the 


volume of new cases expected in 2002. To cope 


Table 2 


Tribunals created 


Year 1996 1997 1998 
Number of 


referrals 15 DS; 22 


Note: Includes employment equity cases 


— he number of new Cases being referred to. 


with its mounting caseload, the Tribunal sought 
and obtained in 2001 the appointment of two 


highly experienced full-time members. 


As noted in the Tribunal’s Annual Report 2000, 
an increase in disability case referrals has 

been a significant contributor to this growing 
caseload. Recent Supreme Court rulings on 
disability cases and a 1998 amendment to the 
Canadian Human Rights Act introducing a duty 
to accommodate in cases of direct discrimina- 
tion have ushered in a period of uncertainty 
about employers’ obligations to meet the needs 
of people with disabilities. Not surprisingly, 
disability-related cases accounted for a large 
share of Tribunal decisions in 2001. Such cases 
will likely continue to dominate the Tribunal’s 
caseload until the new standards for employers 
and service providers have been fully explored 


and interpreted by the Tribunal. 


Employment equity 

The Employment Equity Act was amended in 
1996, to apply to both public and private sector 
employers. Under the amended legislation, 


both employers and the Canadian Human 


2002 and 
Average 2003 
1999 1996 to 1999 2000 2001 __ projected 
37 25 cases 73 Svar 100 


EEE EE 


Rights Commission can seek to have a case 
heard by the Employment Equity Review 
Tribunal, which is composed of members 


of the Canadian Human Rights Tribunal. 


The Tribunal received its first three applica- 
tions for hearings under the Employment Equity 
Act in 2000, and a further four cases in 2001. 
Many of these cases have been settled, and 
while jurisdictional motions have been heard 
in two cases, no cases have yet proceeded to a 
full hearing. However, several are scheduled 
to begin hearings in 2002 and will serve as test 
cases of the 1996 statute. 


Although the Tribunal is permitted to issue 
rules of procedure for the operation of the new 
Employment Equity Review Tribunal, it plans 
instead to conduct a few hearings to obtain a 
better sense of the needs of the parties before 
issuing any new rules. In the interim, the 
Tribunal has produced a guide, Guide to the 
Operations of the Employment Equity Review Tribunal 
(available at: http://www.chrt-tcdp.ge.ca/ 
english/publidoc.htm), which has been made 
available to all litigants to help them prepare 


for hearings. 


Standard of judicial review 
In October the Federal Court of Canada 


rendered its decision in Outer v. International 
Longshoremens and Warehousemens Union. Oster 
was the first final decision of the restructured 
Canadian Human Rights Tribunal to be 
judicially reviewed by the Federal Court. 
The Tribunal consequently sought permission 


to appear before the Court in these proceedings 
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to make submissions on the issue of the 
appropriate standard of review to be applied 


to decisions of the restructured Tribunal. 


In his decision, Mr. Justice Gibson ruled that 
the standard for overturning a Tribunal decision 
depended on the type of Tribunal finding being 
challenged. Tribunal findings of fact were the 
most immune to reversal by the Court, he said, 
and a Tribunal finding of fact would enjoy the 
deference of the Court unless that finding was 
patently unreasonable. On Tribunal rulings 
pertaining to mixed questions of fact and law, the 
Court said that the finding would be allowed 

to stand only if it was reasonable, that is, the 
Court would apply a standard of “reasonable- 
ness vimpliciter.” Pure questions of law would 

be subject to a standard of correctness; in other 
words, they would be immune from reversal 
only if the Court was satisfied that it would 
have reached the same conclusion as the 


Tribunal did. 


In addition to the changes to the structure of 
the Canadian Human Rights Tribunal, there 
have been several developments in the law 
relating to the issue of deference since the 
Supreme Court of Canada last looked at the 
issue in relation to the Tribunal’s predecessor 
(the Human Rights Tribunal) in Canada 
(Attorney General) v. Mossop in 1993. The 
decision of the Federal Court in Oster will 
undoubtedly provide welcome guidance to 
litigants and courts of higher authority in 


future reviews of Tribunal decisions. 
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he Tribunal’s caseload continues to 
[mee with 83 new complainants 

referred in 2001. The decision of the 
Federal Court of Appeal in May, overturning 
the November 2000 Trial Division ruling of 
Madam Justice Tremblay-Lamer, enabled the 
Tribunal to resume hearings as usual, and the 
Tribunal rendered 18 final decisions and 


32 written rulings in 2001. 


Table 3 traces the steady growth in Tribunal 


appointments and hearing days since fiscal 


ry q i Py 
Table 35 


Public hearings facts and figures 


year 1999. The dip in the number of hearing 
days in 2001-2002 reflects both an unusually 
high rate of settlement and the fact that most 
hearings were suspended for part of 2001 in the 
wake of the ruling of Madam Justice Tremblay- 
Lamer. Discussions with the Canadian Human 
Rights Commission indicate that the exception- 
ally high rate of settlement of the past two years 
was an anomaly prompted by a push on the part 
of the Commission to clear its backlog of cases. 
The annual rate of settlement, which includes 
both settlements that precede the first day 

of hearings and those that take place once 
hearings have started, is expected to return 

to its earlier norm of 65-70% in 2002. 


FISCAL YEAR* 
2001-2002 (as of 


1999-2000 2000-2001 January 31, 2002) 2002-2003 
Cases assigned to Tribunals 37 70 83 90 
Ba eee ae | 
Tribunals appointed cM? babel 0 g 4 10 
Total appointments OF, es 87 YOO 
Cost per case ($ ees ns a | 50 40 45 45 
Toe: of hearing oe . pv 218 278 244 420 | 
ee of cases in which 
the parties settled _ (6400. 76.4 81 70 


* The fiscal year runs from April 1 to March 51. 


Tribunal decisions 
rendered 


Nkwazt v. Correctional Service of Canada (Mactavish) 


Beryl Nkwazi worked as a casual nurse in a Regional Psychiatric 
Centre operated by the Correctional Service of Canada. The Tribunal 
found that one of Ms. Nkwazi’s superiors had told her she was required 
to take a “rest period” before beginning a new work term. This rest 
period coincided with the advertisement of a competition for a term 
staff nurse position. In the Tribunal’s view, the supervising nurse delib- 
erately misled the complainant to prevent her from competing for the 
post. It also found that this conduct was motivated by Ms. Nkwazi’s 
race or colour. Although the complainant did ultimately compete for the 
position, she was upset by her supervisor’s conduct and was unable to 
demonstrate her true potential. On another occasion, the same supervisor 
also told the complainant that the informatics department had been 
unable to provide Ms. Nkwazi access to a computerized information 
network because of her name. The Tribunal perceived this as a 
reference to her ethnicity. When the complainant finally complained to 
senior management about the treatment she’d received, they refused to 
renew her contract and eventually had her escorted from the workplace 
by a correctional guard. A reference letter relating to Ms. Nkwazi’s 
performance furnished by the Centre was equivocal to the point of helping 
to dissuade a new potential employer from hiring her. Management's 
retaliation against Ms. Nkwazi for her complaint in the workplace 
occurred before the Canadian Human Rights Act specifically prohibited 
such conduct; nonetheless, it was relevant to the question of damages. 
The Tribunal ordered reinstatement of Ms. Nkwazi, rembursement 

for lost wages and the issuance of an apology to her. It also ordered 
damages for hurt feelings and for wilful or reckless conduct. In a 
related ruling dated March 29, 2001, the Tribunal ordered that 


Ms. Nkwazi’s legal costs be reimbursed. 
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Date referred: 


11/26/1999 


Decision date: 


02/01/2 00 1 
Naber of 


hearing days: 14 
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McAllister-Windsor v. Human Resources Development Canada 
(Mactavish) 

The Employment Insurance Act provides certain special benefits to people 
who are unemployed for reasons other than lack of work. At the time in 
question, the Employment Insurance Act provided a maximum of 15 weeks 
of maternity benefits, 10 weeks of parental benefits and 15 weeks of 
sickness benefits. The Act also provided that no person could receive 
more than 30 weeks of combined special benefits. The complainant suffered 
from an incompetent cervix, a disability requiring bed rest during 

much of her pregnancy. She collected 15 weeks of sickness benefits 
while pregnant and, following the birth of her daughter, she collected 

15 weeks of maternity benefits. Having reached the 30-week limit 

for combined special benefits, she was subsequently denied parental 
benefits. The Tribunal found that the 30-week limit on combined special 
benefits discriminated against the complainant on the grounds of sex 
and disability; women in her situation were uniquely excluded from 
receiving parental benefits, it found, simply because they had been 


obliged to take sickness benefits. (In the complainant's case, there was 


~ no doubt that the sickness benefits had been taken in relation to a disability.) 


In the Tribunal’s view, this discriminatory 30-week limit could not 

be justified. Although eliminating the limit would impose additional 
financial liability on the Employment Insurance fund (about an extra 
$3 million per year), it would not cause undue hardship for a fund with 
a surplus of about $29 billion. The Tribunal ordered the respondent to 
cease enforcing the 30-week limit, and the complainant was awarded 


$2,500 for hurt feelings. 


Popaleni and Janssen v. Human Resources Development Canada 
(Mactavish) 

The Employment Insurance Act allows a claimant to combine regular bene- 
fits (payable by reason of lack of work) with special benefits (payable 
by reason of sickness, maternity or parental leave). However, the 
Employment Insurance Act also provides that where a claimant is eligible for 
more than 30 weeks of regular benefits, the claimant's combined benefit 
eligibility (regular and special benefits) cannot exceed his or her regular 
benefit eligibility. The complainants each received maternity and 
parental benefits. Pursuant to the above rule, their entitlement to regular | 


benefits was reduced. They alleged discrimination on the ground of sex. 
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(Ms. Popaleni also alleged discrimination on the ground of family 
status). The Tribunal dismissed the complaint. It found that the 
combined benefit rule was not discriminatory because it also limited 
the regular benefit eligibility of men who took parental benefits and of 
non-parents who received sickness benefits. Thus it did not have an 


exclusive adverse effect on women or parents. 


Vollant v. Health Canada, Parenteau and Bouchard (Doyon) 


The complainant, Jeanne-d’Arc Vollant, of Aboriginal descent, was 
employed as a driver/escort/interpreter in the branch of Health Canada 
that provided health care services to Aboriginal people living in remote 
communities in Quebec. Ms. Vollant alleged that Reine Parenteau and 
Noélla Bouchard, her superiors, had harassed her on the basis of 
national or ethnic origin. She also alleged that Health Canada refused 


to provide her with a harassment-free workplace, differentiated 


adversely against her in employment and refused to continue to employ 
her on the basis of her national or ethnic origin. The Tribunal dismissed 
the complaints. The evidence did not support the allegation that the 
respondent Ms. Parenteau had a perfectionist or paternalistic attitude 
toward the complainant or the clients of the service. Rather, as a 
supervisor, Ms. Parenteau understandably exhibited vigilance with 
respect to checking the quality and execution of the work performed. 
When Ms. Vollant complained about Ms. Parenteau’s conduct, the 
respondent Ms. Bouchard did not err in refusing to immediately trans- 
fer Ms. Parenteau; she properly obtained Ms. Parenteau’s side of the 
story. Further Ms. Bouchard’s comparisons of Band Council employ- 
ment practices to public service employment practices or of the 
Aboriginal clients to children were not discriminatory when taken in 
their proper context. As for Health Canada, it took prompt action in the 
face of an allegation of harassment by attempting to facilitate a dialogue, 
trying to foster mutual understanding and ultimately conducting an 
internal inquiry. The reduction of the complainant’s hours of work was 
motivated by genuine operational considerations and did not constitute 
retaliation. Nor did Health Canada intervene to the complainant's 
detriment during the administrative transfer of the patient services to 
the Aboriginal communities. It did not improperly block her bid for the 


contract to provide the services, nor did it discourage the successful 


| 
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bidder from employing her. And it did not act unfairly in laying her off 
pursuant to the Workforce Adjustment Directive. [Judicial review 


pending] 


Wignall v. Department of National Revenue (Taxation) (Chicoine) 


The complainant was a deaf university student. The university provided 
and paid for sign language interpreters during his classroom lectures. At 
the school’s request, the complainant sought additional funding for the 
interpretation services, and received a Special Opportunities Grant for 
Students with Permanent Disabilities from the Government of Canada. 
While the complainant turned all the money over to the university, 
Revenue Canada required that he report it in his income tax return as 

a taxable bursary. He alleged that this amounted to the discriminatory 
provision of services, on the ground of disability. The Tribunal dismissed 
the complaint. It noted that the Special Opportunities Grant was a 
source of income for the recipient, like all other grants, bursaries and 
scholarships (regardless of whether they are awarded based on the 
recipient’s personal characteristics). As such, the grant must be declared 
as income. Furthermore, the complainant was not awarded the grant 
solely because of his disability; he also had to satisfy a means test and 
agree to use the funds for assistance in classroom accommodation. The 
amount of the grant took into account the student’s own ability to pay. 
The fact that it was taxable (to a minimal degree) for some recipients 
also reflected their particular financial capabilities. The Tribunal held 
that the government needs latitude in selecting the exact level of assis- 
tance provided. It also held that the complainant was not taxed because 
he was disabled, but because he received income to assist him with his 
education costs. As a rule, disabled persons are not exempt from the 
payment of income tax, but must fulfill the obligations they share with 
all members of society. The minimal tax burden borne by the complainant 
was ultimately the result of the university’s policy and its inability to 
receive the funds directly. Even so, it did not prevent the complainant 


from obtaining an education. [Judicial review pending] 
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Wong v. Royal Bank of Canada (Sinclair) 
: : Date referred: 
The complainant was of Chinese origin and worked at the Royal Bank 03/15/2000 


Call Centre. After working for about 16 months at the call centre, she 


applied for a training program. The usual criteria for acceptance were Decision date: 
two years at the Royal Bank and two annual appraisals. Although 06/15/2001 
Ms. Wong had worked at the call centre for only 16 months, the centre Mumber of 


put her name forward as a candidate. Ms. Wong was not accepted hearing days: 22 
into the program, and she believed that it was because of her annual . i 
appraisal, which she viewed as unsatisfactory. She subsequently 
stopped working and commenced medical leave. She was diagnosed 
with depression. While on leave and receiving disability benefits, she 
commenced employment with Canada Trust. Eventually, the Royal 
Bank learned of this conduct and terminated her employment. She 
alleged that the Royal Bank discriminated against her by refusing her 
job opportunities on the grounds of race and ethnic origin, and by fail- 
ing to accommodate her disability (depression). The Tribunal dismissed 
the complaint. The evidence indicated that the complainant's appraisals 
were in fact above average for someone with her amount of experience 
in the job. The complainant was not selected for the management train- 
ing program because others were more qualified and because her attitude 
of persistent self-advancement was considered a weakness by her 
employer. The Tribunal found that her employer’s decision to deny her 
entry into the program was not based on perceptions about her ethnic 
origin. Of the successful candidates several were of Asian origin, with 
longer tenure at the Royal Bank. While the complainant was on sick 
leave, the Royal Bank did not differentiate adversely in relation to her. 
It attempted to find alternative work that would be acceptable to her, 
given her medical condition. It also maintained her on the Royal Bank’s 
disability benefits program. In the circumstances, the Royal Bank was 
not obliged to instate her into the management program. In dealing with 
her absence, it acted reasonably on the basis of the medical information 
that was made available to it. When the Royal Bank eventually termi- 
nated the complainant’s employment for dishonesty, it did so justifiably; 
the medical evidence did not support her claim that her mental illness 
had caused her to be untruthful. Contacting Canada Trust to confirm 


the complainant’s misconduct was not an act of retaliation. 5 
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Crouse v. Canadian Steamship Lines Inc. (Mactavish) 


The complainant was refused employment as a permanent relief electri- 
cian on the respondent’s cargo vessels. He alleged discrimination on the 
grounds of perceived alcohol dependency (disability). The complainant 
had worked for the respondent in 1988 and had been dismissed for 
intoxication and incompetence. The respondent notified him that he 
would not be re-hired until he had addressed both of these issues. The 
complainant provided documentation to the respondent, which the 


latter found satisfactory, indicating that he did not require addiction 


treatment. The respondent also asked for positive work references from 
other employers. While he provided some positive references from work 
on less demanding ships (“bulkers”), the complainant never attempted 
to upgrade his qualifications to a level commensurate with the more 
technically complex cargo vessels (“self-unloaders”). In 1995 the 
respondent hired him to work as a relief electrician on a self-unloader, 
where he received a satisfactory performance appraisal. However, he 
was denied employment in 1996 as permanent relief electrician on a 


self-unloader on the grounds of “his past work history.” The Tribunal 


~ found that the denial of employment was based on the respondent's 


reasonable belief that the complainant lacked the necessary competence 
to work as a permanent relief electrician on self-unloaders. Had the 
respondent still been concerned about the complainant's alcohol use, it 
would have never hired him in 1995. The respondent's willingness to 
hire him in 1995, but not in 1996, can be explained by the fact that the 
responsibilities of the latter position were significantly more onerous. 
Moreover, the complainant's failure to comply promptly with the 
respondent's earlier information requests left the impression that he 


was not seriously interested in working for the respondent. 


Daniels v. Myron (Sinclair) 


The complainant was a member of the Long Plain First Nation anda 
university student who worked for the summer at the Health Centre on 
the Long Plain First Nation Reserve. The respondent, her supervisor, 
asked her to accompany him on an overnight business trip to Winnipeg. 
Upon arrival at the hotel, the complainant was surprised to learn that 
the respondent had only booked one room with two double beds. That 


night, after consuming several beers, the respondent lay down beside the 
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complainant on her bed, put his arms around her and told her he wanted 
to be with her. When she rejected his advances, he persisted, asking her 
repeatedly to turn around to be with him. Finally, the respondent moved 
over to his own bed and insisted that the complainant join him there. 
She refused. Eventually he passed out. The next day, the respondent 
informed the complainant that the meeting that had been the reason for 
their trip had been cancelled. He told her not to mention the previous 
night to the other summer students. Because of the incident, the com- 
plainant stopped working at the health centre, her psychological health 
suffered and she began drinking heavily. When university classes 
resumed, her academic performance was poor and she lost her year. 
Eventually she consulted a psychologist who assessed her as suffering 
from post-traumatic stress disorder. The Tribunal concluded that the 
respondent had sought to involve the complainant in some form of sexual 
activity and that this constituted both workplace sexual harassment and 
differential treatment on the basis of gender. (The respondent, who had 
received notice of the hearing, did not attend to rebut the complainant's 
and Commission’s case.) The Tribunal ordered damages for lost wages, 
emotional suffering and legal expenses. It also ordered the respondent 


to apologize and attend sensitivity training. 


Cizungu v. Human Resources Development Canada (Doyon) Se aa ee 
Date referred: _ 


The complainant, who was black and originally from Zaire, was ~ 01/17/2001 ; 
employed as an information officer for six months. He worked in a call a ee 
centre answering inquiries about the department's Income Security _ Decision date: 
Programs. His original three-month contract was renewed for a second | 07/31/2001 4 
period of three months. The complainant hoped to obtain yet another O Nuaber or” 


renewal, but was allegedly informed by management that this would not one as 
happen because there was a problem with his accent. He alleged dis- Ce er 
crimination on the grounds of race, colour and national or ethnic origin. 

The Tribunal concluded that the complainant’s contract had not been 

renewed due to his relatively poor performance, but that the complainant's 

slight accent played no role in the respondent's performance evaluation. 

Rather, the evaluation revealed that when callers did not understand 

what the complainant said, he would repeat the information in exactly 

the same manner, without using different words or phrasing to facilitate 

comprehension; as a result, the complainant spent too much time on the 


phone with each caller, thereby processing fewer calls. The complainant 
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was made aware of this shortcoming, but did not improve. The com- 
plainant was monitored in the same manner as all other staff. Moreover, 
another visible minority employee in the group where the complainant 
worked was offered a contract renewal, and visible minority employees 


formed 7.6% of the call centre staff. The complaint was dismissed. 


Chopra v. Department of National Health and Welfare (Hadjis) 


The complainant alleged that the respondent, in staffing a management 
position, had differentiated adversely against him on the basis of race, 
colour or national or ethnic origin. When the position in question had 
become vacant, the complainant immediately expressed his interest in 
filling it, at least on a trial acting rotational basis. His superiors, however, 
refused his request. Instead, they allowed a non-visible minority candi- 
date to act in the position despite her lack of technical qualifications. 
They persisted in doing so despite a Public Service Commission Appeal 
Board decision forbidding this staffing practice. Consequently, when a 
competition was ultimately held, the other candidate benefited from the 
significant advantage of having recently acted in the position, while 

the complainant was deprived of the recent management experience he 
required to even be considered for the job. The Tribunal concluded that 
the respondent's refusal to allow the complainant to act in the position 
was influenced by a perception that, as someone of non-North American 
origin, he lacked the cultural attributes necessary for a career in 
management. In particular, the respondent's senior staff were predisposed 
to thinking that the complainant would be too authoritarian, and lack 
tact in his interpersonal contacts. Evidence of these beliefs appeared 

in an internal memo that commented on the career potential of visible 
minorities, and the complainant in particular. The respondent's explana- 
tion that the complainant was not allowed to act in the position because 
he lacked management experience was not credible; it was provided 
well after the fact and was inconsistent with the respondent’s willingness 
to let another candidate act who lacked the technical qualifications. 
Finally, when the complainant alleged improper conduct by the respondent, 
the respondent altered the final version of the complainant's performance 
appraisal. The complaint was substantiated, with the question of remedy 


being left to the parties. 
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Kavanagh v. A.G. of Canada (Correctional Service of Canada) 


(Mactavish, Goldstein and Sinclair) Date referred: 
12/22/1998 


The complainant was a transsexual federal inmate who had been 

diagnosed with Gender Identity Disorder: although she possessed the Decision date: 

anatomy of a male, she identified with the female gender. This incongruity 08/31/2001 

caused her to suffer from a stressful condition called gender dysphoria. N ss bee of 

She sought to live as much as possible as a woman. The respondent’s af e a 
+ ; ‘ earing days: |1 

policies stipulated that anatomically male transsexuals were to be kept if 

in male institutions and were not permitted to receive sex reassignment 

surgery during incarceration. The complainant alleged that these 

policies were discriminatory. The Tribunal held that while the policy 

regarding the placement of pre-operative transsexuals was discrimina- 

tory, this could be remedied by obliging the respondent to accommodate 

the individual needs and vulnerabilities of the transsexual inmates vis-a-vis 

the general population. The respondent, however, was not required to 

place transsexual anatomical males in a female institution; to do so 

would threaten the psychological and physical well-being of the female 

inmate population, many of whom had been traumatized by abuse suffered 

at the hands of men. Moreover, the creation of a dedicated facility for 

transsexuals was not logistically feasible, given the relatively small number 

of transsexual inmates and the level of services and programming 

required. As for the respondent’s policy of imposing an absolute ban 

on sex reassignment surgery, the Tribunal found this to be unjustifiable. 

In particular, it did not allow for situations where the pre-operative 

transsexual inmate had acquired real life experience living in the target 

gender prior to incarceration, and had received a positive assessment 

from a doctor. Moreover, in circumstances where the surgery is deemed 

essential, the costs should be paid by the respondent. The complaint 

was substantiated and the respondent was required to amend its policies 


to comply with the Tribunal’s decision. [Judicial review pending] 
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Baptiste v. Correctional Service of Canada (Mactavish) 


The complainant, who was employed as a nurse in a penitentiary, 

alleged that she was denied promotional opportunities because she was 
black. The Tribunal dismissed the complaint. On the evidence, the 
complainant’s performance appraisals identified demonstrably justifiable 
problems with her performance and did not indicate any differential 
treatment based on race. Due to her rudeness, poor attitude and duplic- | 
itous nature, the complainant was difficult to manage. Frustration on 


occasion drove her supervisor to refer to the complainant in a racially 


derogatory manner (in the complainant's absence), but this did not 
establish that the supervisor’s appraisals were tainted with racism. The 
complainant was offered an acting team leader position in the future, 
provided that she begin consistently performing her duties in a fully 
satisfactory manner. When she failed to perform adequately, however, 
she was not given the position. The evaluations she received from her 
subsequent supervisors did not appear to be motivated by anything 
other than performance issues, in particular, the complainant’s rude 


manner with inmates. While at times the complainant was evaluated 


_ by those who were potentially in competition with her for future job 


opportunities, these conflicts of interest per se do not constitute discrimi- 
nation under the Act. Nor did the respondent's inadequate reaction 

on receipt of a report detailing widespread racism in the institution 
necessarily mean that the complainant had experienced racism in her 
particular circumstances. When the complainant was rumoured to be 
involved in inmate deaths, her temporary transfer was reasonable, and 
not demeaning. Finally, after being cleared of suspicion in the deaths, 
the reorientation she received on her return to the institution reflected 
her unique circumstances and the formative state of the reorientation 


program; it was not discriminatory. 


McAvinn v. Strait Crossing Bridge Ltd. (Deschamps) 


The complainant applied to work for the respondent as a bridge 
patroller. She was granted two interviews but ultimately was not hired. 
The complainant alleged discrimination on the ground of sex. The 
Tribunal substantiated the complaint. It noted that the respondent's 
employee who first interviewed the complainant had doubts about her 


literacy skills because her application was type-written; however, he 


never inquired into this issue with the complainant. Furthermore, the 
interviewer failed to endorse the complainant's candidacy because he 
had concerns about her ability to “deal with situations” that might arise 
on the bridge. Nothing in the evidence pertaining to the interview, how- 
ever, supported these conclusions. The complainant was the only female 
candidate for the job in question, and had successfully completed a law 
and security course given by a local college. There was evidence that 
the respondent viewed this course as a prerequisite for the patroller 
position, and yet male candidates who hadn't taken the course and 

who lacked some of the basic qualifications for the job were hired. 
Additional evidence suggested an attitude held by the respondent that it 
would only hire a woman as a last resort. The Tribunal concluded that 
the complainant was manifestly qualified for the position, had necessary 
experience gained from previous employment, and performed well in 
the initial interview. However, one could infer that she was basically 
disqualified at that point, at least in part because she was a woman; the 
respondent's reasons for not considering her candidacy further were 
simply a pretext. The Tribunal ordered the complainant to be given the 
job or, if this were not possible, that she receive 10 years’ lost wages, 
subject to other earnings. It also ordered an apology and damages for 


pain and suffering. [Judicial review pending] 


Goyette v. Syndicat des employé(e)s de terminus de Voyageur Colonial 
Ltée (CSN) (Théberge, Hadjis and Landry) 

In 1997, the Tribunal upheld a complaint against the respondent union. 
It reserved jurisdiction, however, on the actual calculation of damages 
owed for lost wages and benefits, in the hope that the parties could 
settle this issue between themselves. The Federal Court upheld the 
Tribunal decision. Yet the parties were unable to agree on the amount 
of damages. Moreover, the respondent union, having filed an appeal 

to the Federal Court of Appeal, declared bankruptcy. In asking the 
Tribunal to reconvene, the complainant sought a determination of the 
damages, notwithstanding the possibility that the respondent's bankruptcy 
might prevent her from collecting. The complainant also asked the 
Tribunal to consider whether the Confédération des syndicats nationaux 
(CSN), with which the respondent union was affiliated, could be held 
liable for the damages owed. The Tribunal refused to examine the 


| potential liability of the CSN, holding that its authority in this matter 
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had expired. When it rendered its first decision in 1997, the Tribunal 
reserved its decision on the amount of the award, but it had in no way 
reserved jurisdiction on the question of the CSN’s liability. Indeed, the 
liability of the CSN had never been an issue in the proceeding leading 
up to the 1997 decision, and only became one after the respondent 
union declared bankruptcy. Since the question was never even contem- 
plated, the Tribunal’s jurisdiction with regard to it was exhausted. 

The Tribunal proceeded to calculate the complainant's lost wages and 
-nterest. It also accorded an amount for the legal fees she incurred in 


bringing the case back before the Tribunal. 


Irvine v. Canadian Armed Forces (Chotalia) 


The complainant worked as an air force aviation technician. Shortly 
after taking a physical fitness test, he had a heart attack. While he 
recovered to a significant extent, eventually the respondent released 
him. The complainant alleged discrimination on the ground of disability. 
In upholding the complaint, the Tribunal found that the respondent had 
failed to establish a bona fide occupational requirement in accordance 
with the criteria set out by the Supreme Court in the Jevorin case. 

The medical and fitness standards applied to Mr. Irvine were made and 
applied in good faith. However, they failed to consider his functional 
capacity and occupational strengths. While it was understandable for 
the respondent to be concerned about the complainant having another 
life-threatening event, it did not weigh the risk factors completely 

and logically. For example, the respondent failed to take a key heart 
performance measurement and failed to properly consider the absence of 
factors that would have indicated disease on a larger scale. Furthermore, 
the respondent did not diligently pursue the use of drug therapy to 
control the complainant's risk factors. While the respondent appeared 
to test and evaluate disabled members more rigorously than others, the 
complainant was not given the opportunity to prove his fitness by per- 
forming the standard physical tests applicable to all members. The work 
limitations that were imposed on him were vague and he was deprived 
of information about his illness that would have assisted him in contribut- 
ing to his recovery. Under previously existing and subsequent policies, 
the complainant would have satisfied the occupational employability 
standards for retention; he could still do his job outside high-risk 


theatres of operation. Ultimately, the respondent failed to assess the 
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likelihood of the complainant’s being posted abroad before retirement 
or of his even becoming involved in general military duties. [Judicial 


review pending] 


Stevenson v. Canadian Security Intelligence Service (Chicoine) 
Date referred: 


~ 06/16/2000 


The complainant was employed by the respondent as an intelligence 
officer in the B.C. region. As a result of an ultimately unfounded allega- 
tion of misconduct, the complainant’s relationship with the regional - Decision date: — 
director soured and he suffered psychological stress. Regional management _12/ 5/2001 

put the complainant's name forward for transfer to Ottawa. The com- : ae. of 
plainant, who was close to retirement, and whose family had local job Meacine dave 6 
and education commitments, opposed the transfer. The respondent : 
granted his request for a temporary deferral. A psychologist diagnosed 

the complainant with major depression. The complainant then asked 

for cancellation of the transfer on compassionate grounds, which the 

respondent refused. When the complainant took three months of medical 

leave, the respondent had him evaluated for fitness to perform his 

duties. The evaluation indicated that the complainant was not currently 

fit to be transferred, but that his condition should be reassessed after 

six months of treatment. If allowed to return to work first in British 

Columbia, he should eventually be able to handle the transfer. The 

respondent, noting that the complainant’s position in British Columbia 

was no longer available, and that his new position in headquarters had 

already been held vacant for him for more than six months, medically 

discharged him. The complainant alleged discrimination on the basis of 

(mental) disability. The Tribunal upheld the complaint. It found that the 

respondent had failed to consider information in the health evaluation 

indicating a positive prognosis over time. Furthermore, the evidence 

suggested that given the complainant’s prognosis, he should have 

benefited from the generous sick leave policy extended to those with 

physical disabilities. Finally, the respondent was unable to prove that 

holding the complainant's position open for a longer time would have 

severely affected operations. The Tribunal ordered an apology as well 

as damages for lost income, legal expenses and emotional suffering. 


[Judicial review pending] B 
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Morris v. Canadian Armed Forces (Hadjis) 


The complainant had received high performance ratings and passed 

a prerequisite course, but was never promoted. The Tribunal found 

circumstantial evidence of age discrimination. First, there was anecdotal 
evidence that most graduates of the prerequisite course were promoted. 
Second, the respondent’s manuals suggested that there was a prevailing 
view in the Forces that older members could not get promoted. In addi- 
tion, a Career Manager had indicated to the complainant that at his age, 


his “potential” rating was a key obstacle to promotion, and his rating 


would be dropping each year. Finally, there was evidence that board 
members evaluating potential had ranked the complainant lower than 
the younger candidates. The explanations provided by the respondent 
with regard to the complainant's low potential ratings were not credible: 
the complainant's community work and college classes did not indicate 
an intention to retire. His French language ability, while limited, was 
never assessed as a significant component of his potential. Nor would 
his standing in the prerequisite course have adversely affected his 
potential rating. The complainant's lack of experience in foreign 
postings and unwillingness to accept long-range transfers might have 
explained his lower potential rating, but the respondent was unable 

to prove these hypotheses by providing comparative data on other 
candidates. No direct evidence was led as to any articulated (albeit 
subjective) reasons behind the complainant's low scores, and one could 
not infer reasons in the absence of information on the other candidates. 
The evidence did not bear out the assertion that some of the complainant's 
apparently high ratings had been inflated. Empirical data provided 

on the ages of various candidates who were promoted did not involve 
a large enough sample, and still indicated that those promoted were 
slightly younger than the complainant. The Tribunal ordered a retroac- 
tive promotion and payment of the salary and benefits differential, as 


well as special compensation. [Judicial review pending] 


Canadian Human Rights 
TRIBUNAL 


Eyerley v. Seaspan International Limited (Sinclair) ee ee 
| _ Date referred: __ 
The complainant was employed as a cook and deckhand on tugboats : iy fe 


operated by the respondent. Noting that the complainant's absenteeism 
rate exceeded 80 percent, the respondent concluded that his employment 


had automatically terminated by operation of law. The complainant's 


absenteeism was largely related to a wrist injury he suffered on the job, 


and he alleged discrimination on the ground of disability. The Tribunal hea) ing days: oe i 
upheld the complaint. It noted that the Canadian Human Rights Act does a es 
not just apply to terminations for cause, but also applies to employees 

whose contract of employment has been frustrated by non-culpable 

absenteeism. The respondent had failed to accommodate the complainant’s 

disability. While management was concerned about the complainant's 

absences, it continued to employ him, but it refused the complainant’s 

request to work only on smaller boats so as not to aggravate his injury. 

The complainant had to be fit to work on all boats. The respondent did 

not consider offering the complainant alternative deckhand work on 

particular vessels with which he might be more compatible. After termi- 

nation, the respondent resisted attempts by the Workers Compensation 

Board to retrain the complainant in the less physical position of mate, 

since it did not think him fully capable of doing the mate’s work for the 

company. The Tribunal ordered that medical and vocational assessments 

be undertaken to determine if the complainant could work on the 

respondent's ship assist tug, which was less physically demanding. If 

the assessments were positive, the complainant was to be instated to the 

first available permanent position, and in the interim, a relief position. 


The Tribunal also ordered damages for emotional suffering. 


Interim rulings 


In addition to rendering decisions on the merits of a complaint (deciding 


whether a discriminatory practice occurred or not, and if so, what remedy 


- to order), the Tribunal renders numerous decisions on procedural, 


——————— SCC 


evidentiary or jurisdictional issues, often referred to as preliminary or 


interim rulings. 
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Rulings can either be formally written out (as are decisions on the 
merits) or they can be delivered orally during a hearing, in which 

case the only official record is the transcription of what the Tribunal 
members said. In the year 2001, the Tribunal issued 32 written rulings 


and 8 major oral rulings. 


A large proportion of the rulings issued in 2001 had to do with objections 
relating to the Tribunal’s independence. In November 2000, the Federal 
Court Trial Division had decided in the Bell Canada case that the 
Tribunal was incapable of holding a fair hearing owing to institutional 
bias arising from the Canadian Human Rights Act. For the first five 
months of 2001, many other parties in other cases objected to the 
Tribunal’s jurisdiction on the same grounds as those mentioned in the 
Bell Canada decision. The Tribunal generally ruled that where a party 
had objected to the Tribunal’s jurisdiction at the first practical opportu- 
nity (and thus had not waived its rights), the proceeding would be 
adjourned vine die (i.e., without naming a date for its recommencement) 
until the Act was adequately amended or until the Tribunal was found 


capable of holding a fair hearing. 


This last condition was fulfilled on May 24, when the Federal Court of 
Appeal reversed the Trial Division ruling and endorsed the impartiality 
and independence of the Tribunal as constituted under the current 
legislation. Generally speaking, cases that had been previously adjourned 
because of this issue recominenced. Nevertheless, some parties still 
challenged the Tribunal for institutional bias after May 24. In these 
cases, however, the Tribunal applied the current state of the law as 
articulated by the Court of Appeal; the cases could continue. (The 
Tribunal did not have occasion in 2001 to issue a ruling addressing 

the legal effect of the Supreme Court’s decision in December to grant 


leave to appeal the decision of the Federal Court of Appeal). 


Apart from rulings on independence and impartiality, the Tribunal ruled 
on various other issues: that a successful complainant can be awarded 
compensation for legal expenses); that the Canada Evidence Act limits the 
number of expert witnesses that can be called without leave of the 
Tribunal; that disclosure of relevant medical records may be granted 


provided privacy interests are safeguarded’; that the withdrawal of a 
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complaint by the complainant divests the Tribunal of jurisdiction‘; and 
that the Tribunal need not defer to pending arbitration proceedings that 
deal with the same underlying facts.° 


Nkwazi v. Correctional Service of Canada Mar. 29; 

Public Service Alliance of Canada v. Government of the Northwest Territories Jul. 25; 
McAvinn v. Strait Crossing Bridge Ltd. Jan. 3; 

Murphy v. HEA. and ILA Loc. 269 Feb. 27; 

Thompson v. Rivtow Marine Nov. 28. 
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Pay equity update 

The three major pay equity cases — Public Service Alliance of Canada 
(PSAC) v. Canada Post, PSAC v. Government of the Northwest Territories, and 
Canadian Telephone Employees’ Association (CTEA) et al. v. Bell Canada — 
have all been part of the Tribunal’s caseload for almost a decade, requir- 
ing an enormous amount of the Tribunal’s time and resources. However, 
as noted in an earlier section (Allegations of institutional bias — The 
sequel), the Federal Court decision in November 2000 put a stop to the 
hearings in the Bell Canada case, as well as in the Canada Post case. They 
resumed after the Federal Court of Appeal set aside that decision in 
May 2001. In December, the Supreme Court granted leave to appeal 
the Federal Court of Appeal’s decision; how the Supreme Court 


decision ruling will affect these cases is not known. 


PSAC v. Canada Post (Schecter, Leighton and Rayner) is the Tribunal’s 


: : : é : 2 : Date referred: 
longest-running case, in hearings since 1993. Before its adjournment in 


November 2000 pending the outcome of the appeal of the Federal Court ee 
decision in Bell Canada, the case had proceeded into reply evidence. Number of hearing 
Hearings resumed in the summer of 2001, and all the evidence is days in 2001: 26 


| 
| 


expected to have been presented by the fall of 2002. 


Walther of hearing 
days to date: 374 


1] 


18 


REPORT D Ady (eh 


ANNUAL 


In CTEA et al. v. Bell Canada (Sinclair and Deschamps) hearings had 
just begun in 1999 when they were suspended by the Federal Court 
decision of November 2000. The hearings resumed in September 2001. 
Depending on the outcome of Bell Canada’s appeal to the Supreme 


Court, hearings may continue for two to three years. 


PSAC v. Government of the Northwest Territories (Groarke, Hadjis and 
Théberge) did not adjourn in the wake of the Bell Canada decision in 
November 2000. Instead, the parties decided to postpone the adjourn- 
ment until after the Commission and the complainant had completed 
their cases. Because the Federal Court of Appeal decision in May 2001 
overturned the Trial Division’s ruling, the hearing in this case was never 
suspended. There have been 103 hearing days since the case was 
referred to the Tribunal in 1997. Additional days have been scheduled 
for 2002. 


oo ey a ee 


This case was originally referred to the Tribunal by the Canadian Human 
Rights Commission in June 1996. However, the respondent challenged the 
validity of that referral and later also the impartiality of the Tribunal. These 
two challenges held up the Tribunal proceedings for nearly two years. In 
March 1998, the Federal Court upheld both challenges, quashing the original 
referral and, in a separate ruling, prohibiting the Tribunal panel from pro- 
ceeding until structural changes to the Tribunal had removed the potential for 
‘nstitutional bias. Amendments to the Canadian Human Rights Act in June 1998 
arguably resolved the problems identified by the court. But the case could not 
proceed even with a new Tribunal panel because the referral itself had been 
ruled invalid. In November 1998, the Federal Court of Appeal overturned the 
Trial Division ruling that had quashed the referral. A new Tribunal panel was 
appointed to hear the case early in 1999. 


Judicial review by 
the Federal Court 


In 2001 the Federal Court Trial Division 
reviewed four decisions of the Tribunal. Three 
of the Federal Court decisions upheld the origi- 
nal findings of the Tribunal. The Federal Court 
of Appeal also rendered seven decisions on 
appeal from Trial Division reviews of Tribunal 
interim rulings. Six of these decisions upheld 


or restored the original determinations of 


the Tribunal. 


PSAC v. Government of the Northwest 
Territories (Sharlow J.) Jan 10, 2001 FCA 


Date of original Tribunal ruling: 14/11/2000 
During the Tribunal proceeding, the 


Government of the Northwest Territories (the 
respondent) challenged the institutional impar- 
tiality of the Tribunal, as constituted under the 
Canadian Human Rights Act. The Tribunal ruled 
that it was sufficiently impartial to hold a fair 
hearing and the respondent sought judicial 
review of this ruling in the Federal Court Trial 
Division. The Trial Division dismissed the 
respondent's judicial review application on the 
ground that the respondent, as a Crown entity, 
lacked standing to challenge the validity of a 
statute. The respondent appealed this decision 
to the Court of Appeal, but before an appeal 
decision was rendered, another Trial Division 
judge in another case ruled that institutional 
bias created by the Act prevented Bell Canada 
from obtaining a fair hearing before the 
Tribunal. This decision was also appealed. 
Given these developments, the respondent 
asked the Tribunal hearing the case to adjourn 
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its proceedings pending a definitive decision 
from the Court of Appeal. The Tribunal 
declined to grant an immediate adjournment 
because it was nearing the end of hearing the 
complainant and Commission’s case, although 
some outstanding disclosure issues remain out- 
standing. However, it conceded that the parties 
should not have to carry on indefinitely without 
some clarification from the Court of Appeal. 
Thus, it directed the complainant and Commission 
to present the rest of their evidence, without 
closing their case, whereupon it intended to 
adjourn pending the Court of Appeal’s decision. 
The respondent challenged the Tribunal’s 
ruling by seeking an immediate stay of 


proceedings from the Court of Appeal. 


Date of Federal Court of Appeal ruling: 
10/01/2001 


The Court of Appeal refused to stay the Tribunal’s 
proceedings. It found that the Tribunal’s 
decision to adjourn imminently did not cause 
irreparable harm to the respondent, nor did the 
possibility that time and money may be spent 
in litigation that might ultimately prove to 


be needless. 


CTEA et al. v. Bell Canada (Strayer, Rothstein 
and Sexton JJ.A.) May 2, 2001 FCA 139 


Date of original Tribunal ruling: 10/04/2000 


The respondent had brought a motion before 
the Tribunal seeking the exclusion of certain 
documentary evidence on the ground that 

its disclosure would violate confidentiality 
undertakings between the parties. The 
Tribunal dismissed the motion, holding that 


the Canadian Human Rights Commission was 
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no longer governed by the undertakings. 

The respondent sought judicial review in 

the Federal Court Trial Division. The Trial 
Division dismissed the review application on 
two grounds: first, the confidentiality undertak- 
ings did not exist in the form asserted, and 
second, the application, which was related 


to an interim ruling, was premature. 


deral Court of Appeal ruling: 


An appeal to the Federal Court of Appeal was 
also dismissed. The Court of Appeal agreed 
that the judicial review application was prema- 
ture, and should not have been brought until ° 
the Tribunal proceedings were completed. This 
was because the parties could not know until 
the end of the proceeding whether the review 
of a Tribunal ruling on the admissibility of 
evidence would really be necessary. Moreover, 
any value in obtaining an early review of such 
a ruling was far outweighed by the attendant 


inconvenient delay. 


CTEA et al. v. Bell Canada (Strayer, Rothstein 
and Sexton JJ.A.) May 2, 2001 FCA 140 


es ee Ko 70/11/1000 
rinun: rigline MQAV/DIOD 
JUE 1 1UlLiIS. LS) ;is f 
> A is SS 


The respondent Bell Canada had brought a 
motion before the Tribunal, challenging the 
standing of the complainant unions to bring 
complaints against it under the Canadian Human 
Rights Act. It argued that under the legislation, 
only groups of individuals could file complaints, 
and that the unions didn’t qualify. The Tribunal 
denied the motion, holding that for the purposes 
of the Act, the unions constituted groups of 
individuals. The respondent sought judicial 


review of the Tribunal’s decision before the 
Federal Court Trial Division. The Trial 
Division denied judicial review on the ground 
that it was premature, and the respondent 


appealed to the Federal Court of Appeal. 


Date of Federal Court of Appeal ruling: 
02/05/2001 


The Federal Court of Appeal dismissed the 
appeal, noting that when the Commission 

had originally referred the complaints to the 
Tribunal five years earlier, the respondent had 
challenged the referral in the Federal Court, 
taking issue with a different aspect of the 
unions’ participation in the case (the allegation 
being that the unions had not obtained the con- 
sent of all the alleged victims of discrimination). 
The Court dismissed this earlier challenge when 
it noted that the respondent had not challenged 
the unions’ standing. Given the foregoing, the 
Court of Appeal in the present appeal concluded 
that it would be an abuse of process for the 
respondent to challenge an aspect of the unions’ 
involvement or status that it could have raised 
in its earlier Court proceeding. The respondent 
may be able to raise the matter after the Tribunal 
renders a final decision, but even then, it may 
have to answer a plea of rev judicata (i.e., that 


the issue has already been decided). 


CTEA et al v. Bell Canada (Stone, Létourneau 
and Rothstein JJ.A.) May 24, 2001 FCA 


Date of original Tribunal ruling: 26/04/1999 


During a Tribunal inquiry into a pay equity 
complaint by Bell Canada employees, the 
respondent brought a motion challenging the 
institutional independence of the Tribunal. In 
an interim ruling, the Tribunal found that there 
were no problems of institutional bias or lack 
of institutional independence and decided that 
the hearing into the complaints should proceed. 
The respondent applied to the Federal Court 
for judicial review. On November 3, 2000, the 
Federal Court ruled that two sections of the 
Canadian Human Rights Act compromised the 
institutional independence and impartiality of 
the Canadian Human Rights Tribunal. The 
Court found that the Tribunal was precluded 
from making an independent judgment in any 
class of cases in which it was bound by inter- 
pretive guidelines issued by the Canadian 
Human Rights Commission. In the opinion 

of Justice Tremblay-Lamer, the fact that the 
Commission has the power to issue such guide- 
lines gives it a special status that no other party 
appearing before the Tribunal enjoys, and 
means that one party to the proceedings can 
“put improper pressure on the Tribunal as to 
the outcome of the decision in a class of cases.” 
She found that the Tribunal’s decision-making 
power was “unquestionably fettered” by the 
Commission’s power to issue binding guidelines 
interpreting the Act. The Court also found that 
a second provision of the Act compromised 

the institutional independence of the Tribunal. 
Under subsection 48.2(2), the Tribunal 

~ Chairperson has the power to extend the term 


_ of appointment of a Tribunal member whose 
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term expires during the course of a hearing 
over which he or she is presiding. Justice 
Tremblay-Lamer said the principle of institu- 
tional independence required that a tribunal 
be structured to ensure that the members are 
independent. She concluded that the Tribunal’s 
independence was compromised by the fact 
that the Chairperson has the discretion to 
terminate or prolong a member’s tenure. The 
difficulty is not necessarily in the manner in 
which the discretion is exercised, she said, but 
rather in the existence of the discretion itself. 
Finding that the two flawed provisions of the 
Act compromised the institutional indepen- 
dence and impartiality of the Tribunal, the 
Court ordered that further proceedings in the 
pay equity complaint against Bell Canada be 
suspended until the problems created by the 
two offending sections of the Act had been 
corrected. The Commission appealed the 
decision to the Federal Court of Appeal. 


&N SP at aa (emir AL ON AReal clin 
Date of Federal Court of Appeal ruling: 


The Federal Court of Appeal set aside the Trial 
Division decision, noting that the Tribunal did 
not wield punitive powers, that no constitutional 
challenge had been made to the statute and 
that any guidelines passed by the Commission 
were subject to parliamentary scrutiny. The 
Court added that the 1998 amendments to 

the Canadian Human Rights Act meant that the 
Commission no longer had the power to issue 
guidelines binding on the Tribunal in a ‘partic- 
ular case’ but only in a ‘class of cases.’ In the 
Court’s view, the modified legislation, which 
has a general application, is less likely to 3 
give rise to a reasonable apprehension of 


institutional bias. 
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The Federal Court of Appeal also addressed the 
argument that the powers of the Commission 
conflicted, in that its quasi-prosecutorial role 
and its role in setting guidelines overlapped. In 
the Court’s view, these functions were exercised 
separately from one another, alleviating any 


implications of bias. 


With respect to the power of the Chairperson 
to extend the term of any member of the 
Tribunal whose appointment had expired during 
an inquiry until that inquiry had concluded, the 
Court found that this power was not fatal to 
the institutional independence of the Tribunal. 
It found that the Chairperson herself was suffi- 
ciently insulated from the government, noting 
that the Chairperson cannot be capriciously 
removed from office because of decisions made 
by her in the administration and operation of 
the Tribunal. Additionally, if the Chairperson 
were to abuse her power in extending or refusing 
to extend the appointment of a Tribunal member 
for reasons wholly extraneous to the proper 
administration of the Tribunal, her decision 
would be reviewable pursuant to section 18.1 
of the Federal Court Act. Finally, the Court 
reiterated that the Tribunal’s powers are reme- 
dial, not punitive, and thus the requirements of 
fairness are less stringent. Bell Canada received 
leave to appeal the decision of the Federal 
Court of Appeal to the Supreme Court of 
Canada. [Appeal pending] 


PSAC v. Government of the Northwest Territories 
(Stone, Létourneau and Rothstein JJ sA5) 
May 24, 2001 FCA 


Date of original Tribunal ruling: 04/12/1998 


The respondent brought a motion before the 
Tribunal alleging that the Canadian Human 
Rights Act compromised the institutional impar- 
tiality of the Tribunal and prevented it from 
holding a fair hearing. The Tribunal denied 

the motion, finding that it was constituted in a 
way that respected the principle of institutional 
impartiality. In particular, it noted that its 
members benefited from sufficient financial 
security to decide the case independently, that 
binding guidelines issued by the Commission 
did not affect the Tribunal members’ impartiality, 
and that the members had sufficient tenure to 
complete the case despite the fact that their 
original terms had expired. The respondent 
sought judicial review of this decision. The 
Federal Court Trial Division denied judicial 
review on the ground that the respondent, as 
an emanation of the federal Crown, lacked 


standing to challenge the validity of a statute. 


Date of Federal Court of Appeal ruling: 
24/05/2001 


The Court of Appeal allowed an appeal from 
the respondent, but dismissed the original 
judicial review application. It found that the 
respondent had standing to challenge the inter- 
pretation given to the Canadian Human Rights 
Act by the other parties. Further, the Northwest 
Territories Act granted the respondent broad 
powers comparable to those exercised by 
provincial governments. As such, it had standing 


to defend itself when sued for alleged abuse or 


misuse of those powers. This included the right 
to be heard by an independent and impartial 


tribunal construing valid legislation. 


On the question of tenure, the Court noted that 
the members’ tenure depended neither on their 
now-expired appointments, nor on the newly 
created Tribunal structure. Rather, it was 
derived from transitional provisions that dis- 
placed and superseded the previously existing 
appointments and legislation. The members 

did not hold office indefinitely, nor at all; they 
simply were empowered to complete the inquiry 
before them. The fact that the members may 
not be subject to the disciplinary measures 
provided by the legislation did not detract 

from the conclusion that Parliament had clearly 


granted them jurisdiction. 


The members’ financial security was also 
guaranteed by the transitional provisions, 
which now allowed the Governor in Council 
rather than the Commission to fix their remu- 
neration. Moreover, the per diem rates were 
fixed prior to the members’ appointment and 
had not changed from the previous legislative 
regime. The allegation that the members would 
protract the hearing to obtain more per diem 
payments could not be accepted since it 
presumed bad faith on their part. Similarly, the 
Court dismissed as speculative the claim that 
Treasury Board, in providing or withholding 
financial support for the proceeding, would 


unduly influence the members. 


Finally, on the issue of the guidelines, the 
Court concluded that in the present proceeding 


the members would be subject to the guidelines 


in their amended form, whereby guidelines 


could no longer be issued in respect of an 
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individual case. Such a conclusion could be 
obtained from the remedial nature of the 
amendment to the guidelines’ provisions. These 
same amended provisions were found not to 
raise an apprehension of bias in the Court’s 
May 24 decision in Bell Canada. The respondent 
was granted leave to appeal the decision to the 


Supreme Court of Canada. [Appeal pending] 


Citron v. Ziindel (Malone, Linden and Isaac 
JJ.A.) Jun 25, 2001 FCA 


Date of original Tribunal ruling: 21/01/1999 


The respondent brought a motion challenging 
the institutional impartiality of the Tribunal on 
the ground that, under the Canadian Human 
Rights Act, only persons who have sensitivity to 
human rights qualify for appointment to the 
Tribunal. The Tribunal dismissed the motion, 
holding in part that the legislative qualification 
for appointment referred to human rights, not 
only as embodied in the policies of the Act, but 
also in its broadest sense. The Tribunal noted 
that the members’ overriding duty was to strive 
for fairness and a just result. The respondent's 
application for judicial review of the Tribunal’s 
ruling was dismissed. According to the Federal 
Court Trial Division, the legislative qualification 
merely required that members of the Tribunal 
have a high level of knowledge and understand- 
ing about the subject matter being litigated. 
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Federal Court of Appeal ruling: 


On appeal, the Federal Court of Appeal noted 
that the newly enacted qualifications for 
appointment to the Tribunal did not apply 

to members presiding over cases commenced 
under the old statutory regime; rather they 
applied only to new cases and new members 
appointed under the amended scheme. 
Alternatively, the Court of Appeal held that 
the legislated requirement for “sensitivity” on 
the part of Tribunal members would not have 
compromised the Tribunal’s impartiality. The 
phrase “sensitivity to human rights” did not 
connote a predilection in favour of human 
rights. When read in context, it implied no 
more than recognition and awareness of human 
rights broadly speaking. Sensitivity to human 
rights did not imply insensitivity to other rights 
and, as a requirement for appointment, it 
would exclude only people with closed minds 
on human rights issues. This conclusion was 
supported by the French version of the term, 
which included the notion of being alive to, or 
socially aware of, human rights. The appeal 


was dismissed. 


Canadian Union of Public Employees v. 
Canadian Atrlines International and Atr 


Canada (Hansen J.) Jul 27, 2001 FCTD 
yriginal Tribunal decision: 15/12/1998 


The complainant alleged that the respondents 
had established or maintained discriminatory 
differences between wages paid to the predomi- 
nantly female flight attendant group and those 
paid to the predominantly male pilot, maintenance 


and technical service groups working in the 


same establishment. The respondents argued 
that the predominantly female group was not 
employed in the same establishment as the 
predominantly male groups. Moreover, the 
respondents challenged the Tribunal’s ability to 
hold a fair hearing, given that in deciding the 
establishment issue, it was bound by guidelines 
issued by the Commission, a party before it. 
The Tribunal held that it was only bound to 
consider the guidelines, and was not obliged to 
follow them. On the question of establishment, 
the Tribunal held that review of the distinct 
collective agreements and branch manuals for 
each group led to the conclusion that the 
groups were not part of the same establishment. 
The complainant sought judicial review, arguing 
that the Tribunal had erred in considering the 


collective agreements. 


Date of Federal Court ruling: 27/07/2001 


The Federal Court Trial Division concluded 
that, on the wording of the legislation, the 
Tribunal was entitled to take into account the 
existence of collective agreements in determining 
the issue of establishment. Further, it noted that 
the Tribunal had properly refused to hear 
evidence relating to systemic wage discrimination 
and occupational segregation; this evidence was 
irrelevant to the establishment question. Finally, 
the Court noted that by merely considering the 
existence of collective agreements, the Tribunal 
had not categorically equated the concept of 
establishment with that of bargaining unit. 

In construing the term “establishment,” the 
Tribunal had not improperly relied on Hansard 
comments or labour legislation. The Tribunal’s 


conclusion as to the non-binding nature of the 


guidelines ultimately had no effect on the merits 
of its decision. The judicial review application 


was denied. [Appeal pending] 


PSAC v. Government of the Northwest 
Territories (Evans, Rothstein and Sharlow 
JJ.A.) Sep 6, 2001 FCA 


Date of original Tribunal ruling: 19/05/2000 


The respondent objected to the disclosure of 
certain documents on the ground that they were 
protected from disclosure by public interest 
immunity; their disclosure would be damaging 
to the collective bargaining and job classifica- 
tion activities of the territorial government, 

and was therefore not in the public interest. 
The Tribunal ordered that the documents be 
provided to it for inspection so that it could 
assess the immunity claim. The respondent 
sought judicial review of this ruling, and the 
complainant sought a dismissal of the respondent’s 
objection to disclosure. The Federal Court Trial 
Division found that the Tribunal lacked juris- 
diction to determine claims of public interest 
immunity. It also found that the respondent had 
made out a public interest immunity claim in 
respect of information dealing with current and 
future collective bargaining strategy, and in 
respect of information containing admissions 
against interest. The Canadian Human Rights 
Commission, supported by the complainant, 


appealed the decision. 


Date of Federal Court of Appeal ruling: 

| 06/09/2001 

The Court of Appeal dismissed the appeal. 
Although it disagreed with the Trial Division's 


conclusion that public interest immunity 
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protected all documents containing admissions 
against interest, it noted that this error was not 
material as none of the documents in issue 
contained such an admission. Furthermore, the 
Court of Appeal would not interfere with the 
finding that public interest immunity could 
protect from disclosure government documents 
relating to the government's future strategy for 
collective bargaining with its employees. It was 
a matter of the Trial Division judge’s discretion 
to decide whether the public harm in disclosing 
these documents outweighed the damage to the 
due administration of justice resulting from 
their non-disclosure. The Court found that in 
exercising this discretion, the Trial Division 


judge had committed no reviewable error. 


Oster v. International Longshore and 
Warehouse Union (Marine Section) Local 400 
(Gibson J.) Oct 15, 2001 FCTD 


Date of original Tribunal decisio 
09/08/2000 


The complainant alleged that the respondent 
union had discouraged her from applying for 

a deckhand job on a vessel, for which the 
employer in question had stated women were 
not suitable owing to the lack of separate sleeping 
quarters. The Tribunal found that, by not 
standing up for the complainant against the 
discriminatory attitude of the employer, the 
respondent acquiesced in the discrimination. 
Moreover, it was not convinced that having a 
woman work a six-hour opposite shift with a 
man and use the same sleeping quarters would 
have caused undue hardship. The respondent 35 
applied for judicial review on several grounds. 


First, that the filing of the complaint was itself 
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an abuse of process, particularly in light of 
the complainant's delay in filing. Second, the 
respondent argued that the Tribunal had 
applied the wrong legal test for discrimination 
and accommodation. And, finally, the Tribunal 


had made erroneous findings of fact. 


Date of Federal Court ruling: 15/10/2001 


The Federal Court Trial Division dismissed the 
application. Noting that nothing in the recent 
amendments to the Canadian Human Rights Act 
changed the standard of review applicable to 
Tribunal decisions, it added that some measure 
of deference was warranted with respect to 
mixed questions of law and fact. The Court 
held that the respondent’s objections arising 
from the acceptance and referral of the 


complaint by the Commission should have 


~ been dealt with by the Federal Court, not the 


Tribunal. However, it found that the Tribunal 
had correctly modified the test for prima facie 
discrimination to a hiring hall situation and had 
properly concluded that the complainant was 
not qualified to be dispatched to the job in 
question, that the person who was dispatched 
lacked the feature on which the complaint was 
based (female gender) and that the person who 
was dispatched was better qualified than the 
complainant. The Court noted that the Tribunal 
had given due consideration to the respective 
roles and responsibilities of the respondent, 
complainant and employer when it came to 
accommodation. Finally, it held that the 
Tribunal’s factual findings (1) with regard to 
whether the complainant had been discouraged 


from applying for the position, and (2) with 


regard to whether two deckhands might ever 
be occupying the sleeping quarters at the same 


time, were reasonably open to it on the evidence. 


Vaid v. House of Commons and Parent 


(Tremblay-Lamer J.) Dec 4, 2001 FCTD 


Date of original Tribunal decision: 25/04/2001 
The complainant alleged that he had been 


subjected to discrimination in the course of 

his employment with the respondent House of 
Commons. The respondents argued that parlia- 
mentary privilege prevented the Tribunal from 
inquiring into internal matters of the House 
and Speaker, and in particular, matters related 
to the appointment and management of staff. 
The majority of the Tribunal rejected the 
respondents’ privilege claim; it held that the 
employment of the complainant as a chauffeur 
was not sufficiently related to the core operations 
of the House to warrant privilege. It also held 
that privilege should not insulate racial discrim- 
ination from review. The dissenting Tribunal 
member held that once it was determined that 
a privilege existed in respect of the House's 
power to appoint and manage staff, no inquiry 
into the exercise of the privilege was permissible. 
The respondent sought judicial review by the 
Federal Court. 


Date of Federal Court ruling: 04/12/2001 


The Trial Division agreed with the majority 
of the Tribunal and dismissed the application. 
It held that the privilege should not protect 
actions taken by the House that are based 

on an invalid ground, such as race or gender. 
Identifying improper grounds of privilege is 


appropriate and is not the same as reviewing 


the exercise of an existing privilege. An 

inquiry by the Tribunal would not focus on 

the appointment and management of staff, but 
rather on the question of whether discriminatory 
actions were taken that violated the Canadian 
Human Rights Act. The Court was unconvinced 
that such an inquiry would injure the dignity 
and efficiency of the House. By analogy, the 
jurisdiction of the criminal courts would not 

be ousted were the complainant to have been 
assaulted by an MP. Finally, the Court approved 
of the Tribunal majority’s finding that the Act 
applied to the respondents since their employee 
relations were within the legislative authority 


of Parliament. [Appeal pending] 


Carter v. Canadian Forces (Nadon J.) 
Dec 18, 2001 FCTD 


Date of original Tribunal decision: 
02/03/2000 


The complainant was released from the 
respondent Canadian Forces on reaching the 
compulsory retirement age. Roughly three 
months later, a regulation was passed that 
exempted the respondent's compulsory retire- 
ment age from the application of the Canadian 
Human Rights Act. The respondent conceded 
that the complainant’s release had been 
discriminatory at the time it occurred. On the 
question of remedy, the Tribunal held that the 
compensation period for lost wages ended on 
the day the regulation came into force. It also 
held that pension income received by the 
complainant during the compensation period 
should not be deducted from his lost wages 


award. Both parties sought judicial review. 
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Date of Federal Court ruling: 18/12/2001 
The Federal Court Trial Division agreed 


with the Tribunal’s decision not to extend the 
compensation period beyond the date of the 
regulation; as of the regulation date, there 

no longer existed a causal link between the 
discriminatory discharge and the complainant’s 
wage loss. In other words, the discharge had 
ceased to be discriminatory. Such a finding did 
not constitute a retroactive application of the 
regulation because the complainant did not 
have a vested right to be compensated fora 
specific period of time. But for the discriminatory 
discharge, the complainant would nonetheless 
have been legally discharged three months 
later. The Court also found that the Tribunal 
erred in not deducting pension income from 
the award for lost wages. Had the complainant 
kept working, he would not have received a 
pension; compensating him for wages without 
deducting pension income placed him in a better 


situation than he would have been in, had he 


not been wrongfully discharged. Finally, the 


Court held that the Tribunal had erred in 
ordering the accrual of interest from the 
complainant’s discharge date, instead of from 
the day before the regulation came into effect. 


[Appeal pending] 
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An overview of the hearings process 


Note: The normal process may be varied to meet the needs of a particular case. 
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An Overview of the 


Hearings Process 


The roles of the Canadian Human Rights 
Tribunal and the Canadian Human Rights 
Commission have parallels in the criminal justice 
system. Like the police, the Commission 
receives and investigates complaints. Some of 
these turn out to be unfounded. But when the 
Commission believes that further inquiry is 
warranted and an agreement cannot be reached 
through conciliation, it refers the case to 

the Tribunal, which acts as the judge. The 
Commission then takes on the role of Crown 
attorney and argues the case before the 
Tribunal on behalf of the public interest. 


The Tribunal may inquire only into complaints 
referred to it by the Commission, usually after 
the Commission has conducted an investigation. 
The Commission resolves most cases without 
the Tribunal’s intervention. On average, only 
six percent of complaints received by the 
Commission make their way to the Tribunal. 
These generally involve complicated legal 
issues, new human rights issues, unexplored 
areas of discrimination or multifaceted eviden- 


tiary disputes that must be heard under oath. 


Referral by the Canadian 

Human Rights Commission 

To refer a case to the Tribunal, the Chief 
Commissioner of the Canadian Human Rights 
Commission sends a letter to the Chairperson of 
the Tribunal asking the Chairperson to establish 
a panel to institute an inquiry into the complaint. 
The Tribunal receives only the complaint form 


and the addresses of the parties. 


Within two weeks from the date of the request, a 
case planning questionnaire is sent to all parties 
to the complaint. The completed questionnaires 
provide sufficient information for the Registry to 
schedule hearing and disclosure dates. If neces- 
sary, a member of the Tribunal (normally the 
Chairperson or Vice-Chairperson) will confer 
with the parties to respond to any specific issues 
identified by the parties that could not be 


resolved through the use of the questionnaire. 


Mediation 


In 2001 the Tribunal ceased its mediation 
services. We had concerns that the public 
education aspect of our mandate was not being 
realized through the settlement of cases on a 
confidential basis. The Canadian Human Rights 
Act dictates that the Tribunal process be made 
public unless there are compelling reasons for 
excluding the public from a proceeding. The 
Tribunal is therefore of the view that until 
Parliament amends the Acts to include Tribunal- 
sponsored mediation, it is inappropriate for the 


Tribunal to continue with its mediation program. 


Hearing 


The Chairperson assigns one or three members 
from the Tribunal as a panel to hear and decide 
the case. A person designated as a mediator on 
a case will not be appointed to the Panel that 
ultimately hears and decides the merits of the 
complaint. If required, additional prehearings 
may be held to consider preliminary issues, 
which may relate to jurisdictional, procedural 
or evidentiary matters. Hearings are open to 


the public. 


During the hearing, all parties are given ample 
opportunity to present their case. This includes 
the presentation of evidence and legal argu- 
ments. In the majority of cases, the Commission 
leads evidence and presents arguments before 
the Tribunal to prove that the respondent 
named in the complaint has contravened the 
statute. All witnesses are subject to cross-exam- 
ination from the opposing side. The average 
hearing lasts from 12 to 15 days. Hearings are 
normally held in the city or town where the 


complaint originated. 


The Panel sits in judgment, deciding the case 
impartially. Hearing the evidence and inter- 
preting the law, the Panel determines whether 
a discriminatory practice has occurred within 
the meaning of the Canadian Human Rights Act. 
At the conclusion of the hearings process, the 
members of the Panel normally reserve their 
decision and issue a written decision to the 
parties and the public within three to four 
months. If the Panel concludes that a discrimi- 
natory practice has occurred, it issues an order 


to the respondent, setting out the remedies. 


Appeals 


All parties have the right to seek judicial 
review of any Tribunal decision to the Trial 
Division of the Federal Court of Canada. The 
Trial Division holds a hearing with the parties 


to hear legal arguments on the correctness of 


the Tribunal’s decision and its procedures. The 


Tribunal does not participate in the Federal 


| 


' Court’s proceedings. The case is heard by a 


single judge, who renders a judgment either 
upholding or setting aside the Tribunal’s 


decision. If the decision is set aside, the judge 
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refers the case back to the Tribunal to be 
reconsidered in light of the Court’s findings 


of error. 


Any of the parties has the right to request 
that the Federal Court of Appeal review the 
decision of the Trial Division judge. The parties 
once again present legal arguments, this time 
before three judges. The Court of Appeal 
reviews the Trial Division’s decision while 
also considering the original decision of 


the Tribunal. 


Any of the parties can seek leave to appeal 
the Federal Court of Appeal’s decision to the 
Supreme Court of Canada. If the Supreme 
Court deems the case to be of national impor- 
tance, it may hear an appeal of the judgment. 
After hearing arguments, the Supreme Court 


issues a final judgment on the case. 
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Tribunal members 


Anne Mactavish 


Tribunal Chairperson 

A member of the former Human Rights Tribunal Panel since 1992, 
Anne Mactavish was appointed acting President of the Panel in 1995 
and President in 1996. During her years of legal practice in Ottawa, 
she specialized in civil litigation related to employment and commercial 
and health matters. A past president of the Carleton County Law 
Association, Ms. Mactavish has taught employment law at the University 
of Ottawa, as well as legal ethics and trial advocacy at the Bar 


Admission Course sponsored by the Law Society of Upper Canada. 


Grant Sinclair, Q.C. 


Vice-Chairperson 

A member of the former Human Rights Tribunal Panel from 1989 to 
1997, Grant Sinclair was appointed Vice-Chairperson of the Canadian 
Human Rights Tribunal in 1998. Mr. Sinclair has taught constitutional 
law, human rights and administrative law at Queen’s University and 
Osgoode Hall, and served as an advisor to the Human Rights Law 
Section of the Department of Justice on issues arising out of the 
Canadian Charter of Rights and Freedoms. He has acted on behalf of the 
Attorney General of Canada and other federal departments in numerous 


Charter cases and has practised law for more than 20 years. 


Canadian Human Rights 
TRIBUNAL 


Guy Chicoine, Q.C. 


Saskatchewan 

Guy Chicoine joined the former Human Rights Tribunal Panel in 1995 
and was appointed in 1998 to a three-year term as a part-time 
member of the Canadian Human Rights Tribunal. Called to the Bar 
of Saskatchewan in 1980, Mr. Chicoine is a partner in the firm of 
Chicoine, Billesberger and Grimsrud, where he practises general law, 
with an emphasis on real estate law, commercial law, estate law, and 


matrimonial, civil and criminal litigation. 


Shirish Chotalia 


Alberta 

Shirish Chotalia obtained an LL.B from the University of Alberta in 
1986 and an LL.M from the same university in 1991. She was admitted 
to the Bar of Alberta in 1987 and practises constitutional law, human 
rights law and civil litigation with the firm Pundit & Chotalia in 
Edmonton, Alberta. A member of the Alberta Human Rights 
Commission from 1989 to 1993, Ms. Chotalia was appointed to the 
Tribunal as a part-time member in December 1998. She is also the 
author of the annual Annotated Canadian Human Rights Act. 


Pierre Deschamps 


Quebec 

Pierre Deschamps graduated from McGill University with a BCL in 
1975 after obtaining a Bachelor of Arts in theology at the University of 
Montréal in 1972. He is an assistant professor at the Faculty of Law 

of McGill University, as well as an assistant lecturer at the Faculty of 
Continuing Education. Mr. Deschamps was appointed to a three-year 


term as a part-time member of the Tribunal in 1999. 
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Reva Devins 


Ontario 

Reva Devins joined the former Human Rights Tribunal Panel in 1995 
and was appointed in 1998 to a three-year term as a part-time member 
of the Canadian Human Rights Tribunal. Admitted to the Ontario Bar 
in 1985, she served as a Commissioner of the Ontario Human Rights 
Commission from 1987 to 1993 and as Acting Vice-Chair of the 


Commission in her final year of appointment. 


Roger Doyon 
Quebec 


Roger Doyon served as a member of the former Human Rights 
Tribunal Panel from 1989 to 1997 and was appointed in 1998 to a 


three-year term as a part-time member of the Canadian Human Rights 


Tribunal. A partner in the law firm of Parent, Doyon & Rancourt, he 
specializes in civil hability law and the negotiation, conciliation and 
arbitration of labour disputes. Mr. Doyon also taught corporate law at 


the college level and in adult education programs from 1969 to 1995. 


Sandra Goldstein 


Ontario 

Ms. Goldstein was appointed to a three-year term as a part-time mem- 
ber of the Tribunal in 1999. Educated in Toronto, she has a background 
in social sciences, philosophy and health sciences. Ms. Goldstein has sat 
on several education boards and committees, and negotiated 10 collective 
agreements with academic and administrative staff. Between 1992 and 
1998, she served as Chief Conciliator at the Canadian Human Rights 


Commission, Pay and Employment Equity Directorate. She now runs a 


management consulting firm providing advice on human rights and pay 


and employment equity. 


Athanasios Hadjis 
Quebec 


Athanasios Hadyjis obtained degrees in civil law and common law from 
McGill University in 1986 and was called to the Quebec Bar in 1987. 
Since then, he has practised law in Montréal at the law firm of Hadjis & 
Feng, specializing in civil, commercial, corporate and administrative 
law. A member of the Human Rights Tribunal Panel from 1995 to 1998, 
Mr. Hadjis was appointed in 1998 to a three-year term as a part-time 
member of the Canadian Human Rights Tribunal. 


Claude Pensa, Q.C. 


Ontario 

Claude Pensa joined the former Human Rights Tribunal Panel in 1995 
and was appointed to a three-year term as a part-time member of the 
Canadian Human Rights Tribunal in 1998. Called to the Ontario Bar 
in 1956 and appointed Queen’s Counsel in 1976, Mr. Pensa is a senior 


partner in the London, Ontario, law firm of Harrison Pensa. 


Eve Roberts, Q.C. 


Newfoundland 

A member of the former Human Rights Tribunal Panel from 1995 to 1997, 
Eve Roberts was appointed to a three-year term as a part-time member of 
the Canadian Human Rights Tribunal in 1998. Mrs. Roberts was called to 
the Bar of Alberta in 1965 and to the Bar of Newfoundland in 1981. A 
partner in the St. John’s, Newfoundland, law firm of Patterson Palmer 
Hunt Murphy until she retired in 1997, Mrs. Roberts also served as Chair 
of the Newfoundland and Labrador Human Rights Commission from 
1989 to 1994. 
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Mukhtyar Tomar 


Nova Scotia 

Mukhtyar Tomar joined the former Human Rights Tribunal Panel 

in 1995 and was appointed to a three-year term as a part-time member 
of the Canadian Human Rights Tribunal in 1998. Graduating with an 
LL.B and an M.A. in history from the University of Rajasthan in 
Jaipur, India, Mr. Tomar immigrated to Canada in 1968, where he 
taught junior high school in Dartmouth, Nova Scotia, for 19 years and 
served on the Nova Scotia Human Rights Commission until 1999. 


The Tribunal Registry 

The Registry of the Canadian Human Rights 
Tribunal provides administrative, organiza- 
tional and operational support to the Tribunal, 
planning and arranging hearings, providing 
research assistance, and acting as liaison 


between the parties and Tribunal members. 
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Registrar 
Michael Glynn 


Manager, Registry Operations 
Gwen Zappa 


Counsel 
Greg Miller 


Executive Assistant 


Monique Groulx 


Registry Officers 
Linda Barber 

Diane Desormeaux 
Holly Lemoine 

Roch Levac 

Carol Ann Middleton 


Registry Officer — Equal Pay 


Nicole Bacon 


Network and Systems Administrator 
Julie Sibbald 


Information and Communications Officer 


Ramona Jauneika-Devine 


Hearings Assistant 


Francine Desjardins-Gibson 


Corporate Services Officer 


Bernard Fournier 


Administrative Assistant 
Thérése Roy 


Data Entry Assistant 
Alain Richard 4] 
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Tribunal contact 


information 


Michael Glynn 

Registrar 

Canadian Human Rights Tribunal 
473 Albert Street 

Suite 900 

Ottawa, Ontario 

KIA 1J4 


Tel: (613) 995-1707 
Fax: (613) 995-3484 


E-mail: registrar@chrt-tcdp.ge.ca 
Web site: www.chrt-tcdp.ge.ca 
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he Canadian Human Rights Tribunal is a quasi-judicial body that 


hears complaints of discrimination referred to it by the Canadian 
Human Rights Commission and determines whether the activities 
complained of violate the Canadian Human Rights Act (CHRA). The 
purpose of the Act is to protect individuals from discrimination and to 


promote equality of opportunity. 


The Tribunal has a statutory mandate to apply the CHRA based 
on the evidence presented and on current case law. Created by Parliament 
in 1977, the Tribunal is the only entity that may legally decide whether a 


person has contravened the statute. 


The Act applies to federal government departments and agencies, Crown 
corporations, chartered banks, airlines, telecommunications and broad- 
casting organizations, shipping and inter-provincial trucking companies. 
Complaints may relate to discrimination in employment or in the 
provision of goods, services, facilities and accommodation that are 
customarily available to the general public. The CHRA prohibits discrim- 
ination on the basis of race, national or ethnic origin, colour, religion, 
age, sex, marital status, family status, sexual orientation, disability or 
conviction for which a pardon has been granted. Complaints of discrim- 
ination based on sex include allegations of wage disparity between men 


and women performing work of equal value in the same establishment. 


In 1996, the Tribunal’s responsibilities were expanded to include the 
adjudication of complaints under the Employment Equity Act, which applies 
to federal government employees and to federally regulated private sector 
employers with more than 100 employees. Employment Equity Review 
Tribunals are assembled as needed from the pool of adjudicators that 


make up the Canadian Human Rights Tribunal. 


CANADIAN HUMAN RIGHTS TRIBUNAL 


March 31, 2003 


The Honourable Dan Hays, Speaker 
The Senate 

Ottawa, Ontario 

K1A 0A4 


Dear Mr. Speaker: 


I have the honour to present to you the 2002 Annual Report of the Canadian Human Rights Tribunal in 
accordance with subsection 61(3) of the Canadian Human Rights Act. 


Yours sincerely, 


= oa 


Anne L. Mactavish 
Chairperson 
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March 31, 2003 


The Honourable Peter Milliken, Speaker 
House of Commons 

Ottawa, Ontario 

K1A OA6 


Dear Mr. Speaker: 


I have the honour to present to you the 2002 Annual Report of the Canadian Human Rights Tribunal in 
accordance with subsection 61(3) of the Canadian Human Rights Act. 


Yours sincerely, 


Dyesafe 


Anne L. Mactavish 


Chairperson 
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CANADIAN HUMAN RIGHTS TRIBUNAL 


Message from the 


Chairperson 


or a second year, the Canadian Human Rights 

Commission has referred a great many more 

cases to the Tribunal for hearing than has 
historically been the case. There has, as well, been 
a significant increase in the settlement rate. Last- 
minute settlements continue to pose significant 
challenges for the Tribunal as we endeavour to 
ensure that resources are allocated in an efficient 
and cost-effective manner. The appointment of two 
additional full-time members has proven to be of 


invaluable assistance in that regard. 


It appears unlikely that there will be any move in 
the near future to implement the recommenda- 
tions of the Canadian Human Rights Act Review 
Panel. In the absence of legislative change, the 
Tribunal has initiated an examination of ways 

in which the complaints process could be 


significantly expedited. 


The question of the independence and impar- 
tiality of the Canadian Human Rights Tribunal 
remains an ongoing concern. Although the 
Federal Court of Appeal has found that the 
Tribunal is sufficiently independent from both 
the government and the Canadian Human Rights 


Commission to allow it to provide Canadians 
with fair and impartial hearings, the Supreme 
Court of Canada has granted leave to appeal the 
Federal Court of Appeal decision. The appeal 
was heard early in the new year, and we hope 
that 2003 will bring a final resolution to the 


independence issue. 


Needless to say, at this juncture, the ultimate 
outcome of Bell Canada’s challenge is unknown. 
What is clear is that the Tribunal will continue to 
operate in an atmosphere of uncertainty until the 
Supreme Court rules on the question. This cloud 
of uncertainty can only serve to undermine 

the credibility of the Canadian Human Rights 
Tribunal, and does nothing to enhance public 


confidence in the institution. 


As I have repeated for several years, Canadians 
involved in the human rights process are entitled 
to have their cases heard by an independent and 
impartial Tribunal. The only way to resolve the 
concerns with respect to the institutional inde- 
pendence and impartiality of the Tribunal quickly, 
and with certainty, is through legislative action. 


a eae 


Anne L. Mactavish 
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he Tribunal had a remarkably productive year in 2002, even as it continued to wait for judicial and 


policy decisions that will have important consequences for Tribunal operations. It welcomed two 


full-time members, issued 12 decisions and 23 rulings, conducted a client satisfaction survey, 


published a plain-language guide to Tribunal proceedings, restructured its financial and human 


resources functions, and developed a plan to implement modern comptrollership. 


The Tribunal continued to operate in a climate 

of uncertainty for the second consecutive year, 
waiting, on the one hand, for a directive from 

the Department of Justice in response to the 
recommendations of the Canadian Human Rights 
Act Review Panel and, on the other hand, for a 
definitive answer from the courts on whether the 
Tribunal is sufficiently free of institutional bias 

to render fair and impartial decisions. In the inter- 
im, the rate of case referrals from the Canadian 
Human Rights Commission has fluctuated widely 
and the rate of settlement of Tribunal cases 


remains at an all-time high. 


Although the number of cases that ultimately 
proceed to hearings is declining, the volume 

of pre-hearing motions is rising. As a result, 
Tribunals are spending proportionately more 
time deliberating and issuing procedural rulings 
and less time focusing on the merits of the case. 
Curiously, however, a recent survey finds that 


lawyers — the very people responsible for filing 


these procedural motions — are dissatisfied with 
how much time is lost in legal wrangling before 


hearings begin. 


Enhancing Tribunal operations 


Two full-time Tribunal members joined the 
Tribunal Chairperson and Vice-Chairperson at 
the start of 2002, greatly improving the Tribunal’s 
efficiency in managing and scheduling cases. 
Cases were able to proceed swiftly since there was 
always a full-time Tribunal member charged with 
shepherding them through the system. However, 
a 40-percent drop in case referrals from 2001 
lightened the Tribunal’s caseload, making it 
difficult to genuinely assess the efficacy of the 
new system. According to the Canadian Human 
Rights Commission, the Tribunal will likely see 
more than 100 new case referrals next year, 
affording a better opportunity to assess the 


new case Management system. 
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Amendments to the Canadian Human Rights Act 
(CHRA) in 1998 gave the Tribunal Chairperson 
the authority to institute rules of procedure 
governing the conduct of Tribunal hearings. 

Draft rules introduced in 1999 sought to address 
bottlenecks by sharpening the focus of hearings 
and minimizing the need for adjournments. The 
rules encouraged pre-hearing disclosure of evi- 
dence and identification of all issues well before 
the hearing. Three years of testing indicated that 
the rules reduced logistical problems related to 
disclosure, while legal and procedural motions 
were handled smoothly and expeditiously. In 
early 2002, the Tribunal therefore submitted 

the rules to the Department of Justice for review 
and eventual publication in the Canada Gazette. 
Before the rules were approved, however, a client 
satisfaction survey commissioned by the Tribunal 
in the fall of 2002 (see Service Improvement 
Initiative) revealed shortcomings that had not 
come to light earlier. In addition, the Chairperson 
convened a roundtable meeting with counsel who 
regularly appear before the Tribunal to obtain 
their views on how the rules were working. With 
this new information, the Tribunal plans to intro- 
duce further refinements to the rules in 2003. 


Allegations of institutional bias: 
Status report 


In January 2003, the Supreme Court of Canada 
heard Bell Canada’s application alleging that 
certain provisions of the CHRA compromised 
the institutional independence and impartiality 
of the Tribunal. The Federal Court of Appeal had 
dismissed a similar application in 2001. Many 
Tribunal cases were adjourned indefinitely in 
November 2000 when the Federal Court Trial 
Division ruled that the Tribunal was precluded 
from making an independent judgement since it 
was bound by interpretive guidelines issued by 


the Canadian Human Rights Commission. The 
Court also found that the institutional independ- 
ence of the Tribunal was undermined by a section 
of the Act giving the Tribunal Chairperson the 
power to extend a Tribunal member's expired 
term of appointment to enable the member to 
finish hearing a case. 


A final decision from the Supreme Court is not 
expected before the summer. The Tribunal there- 
fore found itself in essentially the same position 
at the end of 2002 as it had 12 months earlier, 
operating in an atmosphere of uncertainty that 
undermines its credibility as a public institution. 
Although the Department of Justice intervened 
in the Supreme Court case to defend the statute, 
the Tribunal remains of the view that the most 
effective way to resolve the concerns about its 
institutional independence and impartiality is 


through legislative action. 


Report of the Canadian Human 
Rights Act Review Panel: 
Awaiting a response 


Two and a half years after the Canadian Human 
Rights Act Review Panel recommended sweeping 
changes to the way the federal government 
enforces human rights, the Tribunal continues to 
await the response of the Department of Justice. 
Promoting Equality: A New Vision recommended a 
new process for resolving human rights disputes, 
one designed to end the Canadian Human Rights 
Commission’s “monopoly on complaint process- 
ing.” Chaired by former Supreme Court of Canada 
Justice the Honourable Gérard La Forest, the 
review panel proposed that public legal assistance 
be made available for complainants to bring their 
cases directly to the Tribunal. It recommended 
that the Commission cease to investigate 
complaints; rather, both the initial screening 
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of claimants and the investigation phase would 
be undertaken by the Tribunal. The changes 
would eliminate potential “institutional conflicts 
between the Commission's role as decision maker 


and advocate,” according to the review panel. 


Such profound changes would significantly trans- 
form the structure and function of the Tribunal. 
Not only would the larger caseload necessitate the 
appointment of more members, but the Tribunal 
would also need to increase its research and 
administrative capacity. Moreover, it would 

have to develop new methods of operation, 
including a new system of case man- 
agement. Much work has been 

done over the last year with respect tf, 
to implementation of the review 
panel’s recommendations. In 
May 2002, the Minister of Justice 
announced that he planned to 


introduce amendments to the Act 


The Tribunal remains 
prepared to 

implement a new 

system whenever 


expediting enforcement and making the process 
more accessible, fair and affordable. The new 
process under the British Columbia Human Rights 
Act became effective on January 1, 2003. The 
Tribunal will be monitoring the situation in British 
Columbia carefully over the next year to evaluate 
the process and benefit from lessons learned if and 


when the time comes to implement a federal system. 


Keeping the public informed 


Responding to public complaints about the 
inadequacy of its search engine, the Tribunal 
retained the services of an Internet 
service provider capable of support- 
ing a faster and more powerful 
search engine. Based on the govern- 
ment’s Common Look and Feel 
guidelines as well as a client 
satisfaction survey placed on the 
Web site, the Tribunal redesigned 


in the fall of 2002. However, such amendments are its site in 2002. The redesigned site 
amendments have not yet been : i i ; 

brought forward will be operational in early 2003. 
introduced. The Tribunal remains bees Recognizing the special needs of 
prepared to implement a new and approved by the legal community, the Tribunal 
system whenever amendments has implemented a new format 


are brought forward and approved 
by Parliament. 


In anticipation of the Department of Justice's 
response to the recommendations, the Tribunal is 
continuing to examine various case management 
models. Many jurisdictions have struggled with 
the same issues as those the review panel raised. 
Last May, British Columbia’s Attorney General 
introduced amendments to the province’s Human 
Rights Code that would eliminate the British 
Columbia Human Rights Commission and make 
the British Columbia Tribunal directly responsible 
for receiving, mediating and adjudicating cases. 
The Attorney General's rationale was to rebuild 
public confidence in the human rights system by 
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for classifying and identifying its 
decisions and rulings on the Web 
to simplify access to these resources. A section 
on active cases is updated regularly and contains 
links to Tribunal rulings and decisions as they 
become available. The new search engine also 
makes it possible to search for decisions by 


keyword (see www.chrt-tcdp.gc.ca/decisions). 


In June 2002, the Tribunal published What 
happens next? a plain-language guide that 
describes what happens when a human rights 
case is referred to the Tribunal from the Canadian 
Human Rights Commission. The new resource 
explains the steps that a participant in the 
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proceedings must take as the process unfolds. 
With a recent increase in the number of unrepre- 
sented parties, both complainants and respon- 
dents, it became paramount that we develop a 
document to help these parties understand 

both the legalese and how the process works. 
We believe the guide has enabled complainants 
and respondents to participate more fully in the 


process. A Braille version is also available. 


Financial and human 
resources services 


Major administrative changes took place during 
the first three months of the year. Until the end of 
March 2002, the Tribunal’s financial and human 
resources services had been provided through a 
contractual agreement with the Office of the 
Commissioner of Federal Judicial Affairs. When 
the Tribunal was notified late in 2001 that this 
agreement would be terminated, it took steps to 
procure replacement services, contracting with 

a division of Public Works and Government 
Services Canada to provide most human resources 
services, including payroll and benefits and 
human resources planning services. The Public 
Service Commission of Canada also agreed to 
delegate staffing authority to the Tribunal. The 
Tribunal’s in-house financial services section 


became operational on April 1, 2002. 


Government-wide initiatives 
With a slightly reduced workload occasioned by 


fewer case referrals than expected, the Tribunal 
was able to devote much institutional attention 


to two major government-wide initiatives. 


Modern Comptrollership 


The Tribunal began work this year to implement 
management practices that are compatible with 
the federal government's Modern Comptrollership 
initiative, which became a government-wide 
project in the summer of 2001. The idea behind 
the initiative is to integrate financial management 
with appropriate control systems, such as per- 
formance measurement and risk management, 

to enable managers to make better decisions, and 
to give rise to better programs, services and public 
policy. The first step in modernizing management 
is assessing the state of current practices. To 

that end, in 2002, the Tribunal commissioned a 
capacity assessment that identified the most urgent 
priorities for management reform. (The results of 
this assessment can be found on our Web site.) 
From there, the Tribunal developed an action 

plan describing activities, time lines and resource 


allocations for achieving desired outcomes. 


Service Improvement Initiative 


The Treasury Board of Canada recently developed 
a framework to help departments and agencies 
achieve measurable improvements in client 
satisfaction. The initial goal of the Service 
Improvement Initiative is a 10-percent increase 
in client satisfaction by 2005. The process 
involves surveying clients, analyzing their 
feedback, identifying priorities, and developing 
and implementing a service improvement plan. 
The Tribunal launched this process in the fall of 
2002. Because the Tribunal deals with relatively 
few clients, the Tribunal sent questionnaires to 
everyone who had participated in a case before 
the Tribunal in the previous two-year period. 
Although there was no feedback from any of 
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the 17 lawyers for the Canadian Human Rights 
Commission, complainants, respondents 

and respondents’ counsel replied in sufficient 
numbers to make a meaningful analysis possible. 
Overall, the level of satisfaction with the Tribunal’s 
hearing preparation services was 72 percent. The 
survey included questions on such issues as 
timeliness, accessibility, and perceptions about 


fairness, courtesy, competence and helpfulness. 


About 80 percent of survey respondents found the 
hearing preparation service helpful. As for client 
satisfaction with the Tribunal’s written and verbal 
communications during the hearing preparation 
process, 85 percent of complainants and respon- 
dents were satisfied, as compared with 65 percent 
of counsel. Areas singled out for improvement 
included the time taken to issue decisions and 
the length of the hearing preparation process. 
About half of all survey respondents considered 
the duration of the hearing preparation process to 
be unacceptably long. To satisfy the vast majority 
of clients, the Tribunal would need to complete 
hearing preparation in three to four months. On 
the other hand, 61 percent of survey respondents 
whose cases proceeded to a hearing were satisfied 
with how long the hearing took, and 76 percent 
of them felt that the Tribunal’s hearing prepara- 


tion services met their needs. 
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Comments included on some surveys suggested 
that some clients are confused about the res- 
pective roles of the Tribunal and the Canadian 
Human Rights Commission. Several clients 
believed the Tribunal to be responsible for parts 
of human rights enforcement that are in fact 
outside its purview. After correcting for these 
errors, overall client satisfaction with Tribunal 
services is in the order of 80 percent. Because 

of the relatively small numbers of survey respon- 
dents, the Tribunal will take steps to ensure that 
the concerns they raised are indeed representative 


before initiating corrective action. 


In 2003, in response to the results of the survey, 
which continued to show the public’s confusion 
about the respective roles of the Commission and 
the Tribunal, we will develop a communication 


strategy to address this problem. 
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Tribunal caseload 


n 2002, the Tribunal received fewer case referrals from the Canadian Human Rights Commission than 


anticipated. It received 55 new cases, down from 83 in 2001, but significantly higher than the average of 


25 referrals per year from 1996 through 2000. Meanwhile, the high rate of case settlement observed in 


2001 continued throughout 2002, contributing to an overall reduction in hearing days. Nevertheless, since 


the majority of cases that settled did so at the eleventh hour, the Tribunal’s pre-hearing workload did 


not diminish, nor did the costs associated with reserving hearing rooms and securing the availability 


of Tribunal members. Based on the projections from the Commission, the Tribunal expects as many 


as 100 new cases to be referred to it for adjudication in 2003. 


Disability cases 


As predicted in previous annual reports, the 1998 
amendments to the CHRA introducing a duty to 
accommodate have prompted a notable increase 
in the number of disability-related cases referred 
to the Tribunal. Between 2000 and 2002, the 
Commission referred 81 discrimination cases 
related to disabilities to the Tribunal, more than 
for any other ground of complaint. By the end of 
2002, 40 percent of the Tribunal’s active caseload 
related to discrimination on the ground of dis- 
ability. Tests developed by the Tribunal and the 
courts have ceased to be definitive in light of the 
CHRA amendments and recent rulings by the 
Supreme Court of Canada, both of which will 
now invite interpretation by the Tribunal, The 
next few years will find the Tribunal establishing 


A Se 


new ground rules for accommodation of persons 
with disabilities and seeking to define the point 
of undue hardship. These may differ significantly 
from one type of respondent to the next and from 


one kind of disability to another. 


Employment equity 

Proclamation of the Employment Equity Act in 
1996 broadened the Tribunal]’s responsibilities 
and members of the Tribunal became responsible 
for adjudicating employment equity applications 
as well. The Act applies to all federal government 
employees and to federally regulated private sec- 
tor employers with more than 100 employees. 
Since 2000, the Employment Equity Review 
Tribunal has received seven applications, 
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five from employers and two from the Canadian 
Human Rights Commission. To date, no hearings 
have been held because, so far, the parties have 
reached settlements before hearings commenced. 
Two preliminary hearings were held, but the 


parties subsequently reached a settlement. 


Rising incidence of pre-hearing 
motions: What's it all about? 


The incidence of pre-hearing motions continues 
to rise, fueled on the one hand by a deepening 
climate of litigiousness and, on the other, by the 
uncertainty precipitated by Bell Canada’s chal- 
lenge to the institutional independence of the 
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Tribunal in the Supreme Court of Canada. Since 
the original Bell Canada motion was heard in 

the Federal Court, it has become less unusual for 
respondents’ counsel to challenge the Tribunals 
jurisdiction. It has thus become commonplace 

for the Tribunal to issue three or four rulings 

per case in response to pre-hearing and interim 
motions concerning jurisdiction, disclosure, delay, 
adjournments and recognition of interested 


parties, among other matters. 
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n 2002, the Tribunal received fewer case referrals than it had projected. Based on the trend of the 


last few years and on the projections of the Canadian Human Rights Commission, the Tribunal had 


anticipated about 100 new cases. In fact, 55 cases were referred in 2002. What's more, last year’s 


historically high settlement rate did not decline as expected in 2002, but remained at about 85 percent. 


Public hearings facts and figures 


Estimated 
Year 1999 2000 2001 2002 2003 
Cases referred to the Tribunal oi 70 83 55 90 
Employment Equity Review cases 0 
Total cases 37 
Cost per case ($ thousands) 50 weet 
Total number of hearing days 218 
Percentage of cases in which the parties settled 76.4 
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Tribunal decisions rendered 


Date of decision: 18/01/2002 


Members: Claude Pensa, 
Reva Devins 


Disseminating hate messages 
over the World Wide Web 
contrary to s. 13 of the CHRA 


Citron and Toronto Mayor's Committee on Community and 
Race Relations v. Ztindel 

The respondent, Ernst Ziindel, submitted material to an Internet Web site 
that questioned the accuracy of prevailing views about the Holocaust and 
accused Jews of spreading defamatory propaganda about their treatment 
in order to extort reparations. The material on this Web site also asserted 
that Jews had conspired to commit fraud, spread communism and domi- 
nate world affairs and that Jews were a general cause of human suffering. 


The Canadian Human Rights Commission and the complainant, Sabina 
Citron, alleged that Mr. Ziindel had telephonically communicated 
material that was likely to expose individuals to hatred or contempt 


on a prohibited ground, contrary to s. 13 of the CHRA. 


The Tribunal found that, while Mr. Ziindel was not the owner of the 
Web site, he exercised a significant amount of control over what was 
posted on it. Moreover, by causing material to be transmitted via the 
Internet, Mr. Ziindel caused the material to be communicated telephoni- 
cally over federally regulated facilities. Finally, the Tribunal concluded 
that, by portraying Jews as liars, swindlers, extortionists and parasites, 
Mr. Ziindel’s material was likely to expose Jews to hatred or contempt 


on discriminatory grounds. 


Mr, Ziindel advanced several arguments to strike down the constitution- 
ality of s. 13 of the Act. But the Tribunal rejected these arguments, noting 
that the Supreme Court of Canada had upheld s. 13 in 1990 as a justifi- 
able infringement of freedom of expression and that, insofar as s. 13 
places limits on freedom of conscience and religion, it does so to protect 
the dignity of others. The Tribunal found the respondent's evidence of 

s. 13's supposed “chilling effect” on freedom of speech unconvincing 
and also found that s. 13 was not so vague as to violate the principles 


of fundamental justice. 


The Tribunal ordered Mr. Ziindel and those acting in concert with 
him to stop communicating the material that formed the subject 


of the proceedings. 
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Dumont v. Transport Jeannot Gagnon Inc. 
a Date of decision: 01/02/2002 
The complainant, Gino Dumont, worked for the respondent as a 


transcontinental semi-trailer truck operator. One day on the job, acute Member) Hoge veres 


discomfort caused him to be hospitalized. The problem was eventually Employment: Trucking 
diagnosed as a perforated lung. After receiving further medical treatment ds ee bene 2 
Discrimination on the basis 
and missing less than a month’s work, the complainant obtained a es ices! or perceived 
isability 


medical certificate stating that he would be fit to resume work in less 


than a week. The certificate contained no restrictions or limitations. 


Mr. Dumont alleged that, upon presenting the certificate to the 
respondent, the latter told him that business was too slow to take 

him back, and eventually admitted that he did not plan to rehire the 
complainant in light of the complainant’s medical problem. By contrast, 
the respondent alleged that Mr. Dumont had never produced a medical 
certificate, had said he would need six months to convalesce and had 


essentially resigned. 


The issue came down to one of credibility. The Tribunal found the 
complainant more credible than the respondent and concluded that 
the respondent had refused to continue to employ the complainant 
because he feared a recurrence of the complainant's lung ailment. 

The Tribunal upheld the complaint of discrimination on the basis of 
disability or perceived disability and ordered the payment of lost wages. 
However, it refused to order the payment of non-pecuniary damages, as 
Mr. Dumont's testimony did not indicate that his feelings or self-respect 
had been harmed. 


The Canadian Human Rights Commission filed an application requesting 
judicial review of the Tribunal’s decision on non-pecuniary damages and 
the Federal Court set aside the decision in December 2002, ordering that 
the matter be returned to the Tribunal to be determined by a different panel. 


Premakumar v. Air Canada Date of decision: 04/02/2002 


Kanags Premakumar applied for a job with the respondent as a station Méabue? Aunekeneeienes 


attendant. He was granted an interview, the details of which he recalled 


clearly. Based on the favourable feedback he received during the inter- Employment: Airlines 


view, he believed he would be hired, but he wasn’t. He filed a complaint Discrimination on the grounds 
: ' . Boe 3 ree : of race, colour, or national or 
with the Canadian Human Rights Commission alleging discrimination Sihnigenaia 


on the grounds of race, colour, or national or ethnic origin. 
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His interviewers, who had no independent recollection of the interview 
itself, attributed the complainant's lack of success to a probable poor 


performance in the interview, but their assertions were not credible. 


Observing that the complainant was at least as qualified as many of the 
candidates hired, and indeed, better qualified than some, the Tribunal 
also noted that statistical evidence showed that visible minority repre- 
sentation in this occupational group at Air Canada was below average, 
both for the airline as a whole and for this occupation in the airline 


industry overall. 


Ultimately, the Air Canada interviewers were unable to provide a satis- 
factory explanation for why the complainant had not been hired. Their 
notes were inadequate, they could not remember the interview and their 
answers regarding the complainant's missing “soft skills” were specula- 
tive. The Tribunal therefore upheld the complainant of discrimination 
on the grounds of race, colour, or national or ethnic origin, and ordered 
the complainant to. be paid wages for the job he would have had but for 
the discrimination. It also ordered the respondent to issue a written 


apology and pay damages for pain and suffering. 


Date of decision: 14/02/2002 
Member: Pierre Deschamps 


Employment: 
Canadian Armed Forces 


Discrimination on the basis 
of marital status 


Gagnon v. Canadian Armed Forces 


Martin Gagnon, a member of the Canadian Armed Forces (CF), alleged 
that his employer had discriminated against him on the ground of 
marital status when it treated him adversely for helping his wife 

(also a CF member) pursue a sexual and personal harassment grievance 
against her employer. This support consisted mainly of trying to seek 
legal advice from various CF officials on his wife's behalf, and endeav- 
ouring to obtain a new posting for her. The complainant alleged that 


his actions adversely affected his career advancement. 


Mr. Gagnon provided evidence of a senior officer's opinion that the 
complainant's continued intervention in his wife's case would destroy 
his career. Another officer made comments that clearly indicated that 
the complainant should not expect a promotion for some time. Soon 
afterward, the complainant and his wife arranged for a transfer to 
Ottawa, where the complainant has held several different positions. 


The Tribunal concluded that both senior officers resented Mr. Gagnon’s 
involvement in his wife’s case and intended to make him pay for it. It 
held that the facts in this case could support a complaint on the basis 
of marital status as the spouses shared a common workplace, were 
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members of the same organization, and belonged to a discrete group. 
Although it upheld this aspect of the complaint, the Tribunal did not 
consider the complainant’s numerous transfers within Ottawa to be 
evidence of discrimination. Nor did it find that Mr. Gagnon’s subse- 
quent lack of promotion in Ottawa was caused by any interference by 
the military hierarchy in his performance evaluations. The Tribunal 
ordered the CF high command to write a letter of apology and to 
compensate the complainant for pain and suffering. 


A judicial review application has been filed raising issues as to the 
Tribunal’s interpretation of “marital status” and the requirement of an 
apology being given in respect of the conduct of persons who were not 
Parties to the case. 


Lincoln v. Bay Ferries Ltd. 


The complainant had worked for close to 17 years in the engine room 
of a ferryboat and for nearly 7 years as the boat's chief engineer. The 
former owner of the vessel decided to privatize the ferry service and the 
respondent took over the operation. As part of the change of control, 
all the crew on the ferry were terminated, with an understanding that 
the respondent planned to draw significantly on the pool of former 


employees when it hired its own personnel. 


The complainant applied for a post as chief engineer, but was offered 
the position of relief chief engineer, a post with fewer responsibilities 
and lower wages. The complainant declined the offer, which he found 
humiliating and tainted by racial discrimination. When his subsequent 
application for a job at another ferry company was unsuccessful, 

he believed that it was because the respondent had given him a 


poor reference. 


In dismissing the complaint, the Tribunal noted that one of the respon- 
dent's human resources strategies had been to change the organization's 
management style. The respondent was looking for a chief engineer who 
had engineering experience on numerous vessels and had been exposed 
to a variety of management styles. Strong communication skills and 
flexibility were among its selection criteria and the Tribunal observed 
that the successful candidates embodied these qualities more than the 
complainant did. It also deemed the criteria reasonable, rather than a 
subterfuge for discriminatory conduct. The Tribunal did not accept the 
complainant's allegation that an unnamed person employed by the 


Date of decision: 20/02/2002 
Member: J. Grant Sinclair 
Employment: Ferrybocts 


Discrimination on the grounds 
of race, colour, or national or 
ethnic origin 
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respondent had given the complainant a poor reference after it learned 
that he had filed a human rights complaint against the respondent. 
Instead, the preponderance of evidence suggested that the complainant 
had been denied a job offer with the second company because he had 


failed to successfully complete an oral interview. 


The complainant has filed an application for judicial review, contesting 
the Tribunal’s approach to determining whether there had been discrim- 


ination in hiring. 


Date of decision: 03/04/2002 


Member: Shirish P. Chotalia 


Employment: Tugboats 


Discrimination on the ground _ 


of disability 


Quigley v. Ocean Construction Supplies 


The complainant was employed as a cook-deckhand on a tugboat 
owned by the respondent and was diagnosed with thoracic outlet 
syndrome (TOS), which caused him numbness much of the time 

and pain when he moved his arms and shoulders. The condition 

was aggravated by such activities as working with his arms elevated or 
carrying heavy objects. During his fifth leave period, the complainant 
decided to undergo surgery for his right-side TOS. After the surgery, 
the complainant experienced some improvement. He made further 
progress through physiotherapy and his family doctor still hoped he 
could return to work. Eventually his thoracic surgeon indicated to his 
employer that the complainant could return to work provided that he 
could have flexible hours and workload. The surgeon also indicated that 
the complainant had a worsening problem with left-side TOS and told 
the employer that it would be unsafe for the complainant to undergo 
a work trial on a two-person boat. Based on his overall performance 
and health issues, the respondent terminated the complainant's 
employment. The complainant alleged discrimination on the ground 


of disability. 


In dismissing the complaint, the Tribunal found that the respondent 
had accommodated the complainant in a fair and reasonable manner 
throughout his absences, to the point of undue hardship. The decision 
to terminate was reasonable, given the complainant's prognosis, his 
insistence that he would only accept work as a shift deckhand and his 


pre-surgery performance. 


An application for judicial review has been filed with respect to issues of 


post-termination evidence and individual testing. 
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Martin v. Saulteaux Band.Government 


Nancie Martin, an elementary school teacher, complained that she had 
been discriminated against by her employer when her contract to teach 
on the respondent's reserve was not renewed for a third year because 
she was pregnant. The respondent asserted that it was the complainant's 
performance rather than her pregnancy that prompted its decision not 
to renew her contract and it put forward considerable evidence of her 
many professional and personal shortcomings. The Tribunal found this 


evidence unconvincing. 


It determined that Ms. Martin had established a prima facie case of 
discrimination, demonstrating that she was indeed qualified to do the 
job and that her replacement was no better qualified. It also determined 
that the respondent had known of the complainant's pregnancy when it 
decided not to renew her contract and her pregnancy had motivated the 


band’s decision. 


The Tribunal ordered the Saulteaux Band Government to stop discriminat- 
ing against pregnant employees, develop policy measures to prevent further 
incidents of discrimination on the ground of pregnancy, compensate 

Ms. Martin for lost wages, pay her an additional $4,000 in special 


compensation and provide Ms. Martin with a written apology. 


Date of decision: 18/04/2002 
Member: Anne L. Mactavish 


Employment (failure 
to renew contract): 
Indian reserve 


Discrimination on the ground 
of sex (pregnancy) 


Larente v. Canadian Broadcasting Corporation 


The complainant worked as a recruitment officer in the respondent's 
human resources department. Management decided to reorganize the 
department, eliminating specialized sections and staffing the depart- 
ment with human resources advisors who would perform a range cf 
duties. However, it was understood that funding cuts would necessitate 
eventual lay-offs in the department. The complainant began working as 
a human resources advisor and after a year received an evaluation that 
found her to be methodical, conscientious and hard-working. According 
to the evaluator, she also needed to improve her self confidence and her 
adaptation to her new responsibilities was not yet complete. When the 
time came to implement the lay-offs, the complainant and two other 
employees, all in their 40s, were laid off, while younger employees were 
retained. Prior to the lay-off, a supervisor had evaluated the expertise, 
versatility and succession potential of the complainant and the other 
members of her team. The Tribunal found that, while in her chief's view 


Date of decision: 23/04/2002 
Member: Roger Doyon 
Employment: Broadcasting 


Discrimination on the ground 
of age 
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the complainant had compared unfavourably to one of her colleagues, 
the chief's view was unfounded, since his decision had been based 

on an assessment of the relative progress of the complainant and her 
colleagues, which he could not possibly have based on observations 


of the two employees. 


After considering all the evidence, the Tribunal concluded that the com- 
plainant possessed the requisite expertise, knowledge and experience to 
retain her post as a human resources advisor, and had likely been laid 
off because of her age. The complaint was therefore upheld, and the 


Tribunal ordered reinstatement and damages for pain and suffering. 


Date of decision: 17/06/2002 


Member: 
Athanasios D. Hadjis 


Employment: 
Telecommunications/ 
broadcasting 


Discrimination on the basis of 
sex (sexual harassment) 
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Woiden et al. v. Lynn 


The four complainants were employed at the office of a digital television 
service provider. They alleged that they had been harassed on the 
ground of sex by a senior manager. The respondent manager did not 


participate in the hearing. 


The Tribunal found that the respondent had persistently and seriously 
exposed the complainants to unwelcome conduct of a sexual nature, so 
as to create a hostile work environment. It heard evidence that he had 
offered to increase one complainant's salary if she slept with him and 
had arranged for another to accompany him to secluded locations out- 
side the workplace, where he then made sexual overtures and physical 
advances. The Tribunal heard evidence that he hugged complainants, 
touched their shoulders, leered at them, attempted to look under 

their clothing and directed sexual gestures toward them. He also made 
comments about the complainants’ personal lives, made sexual remarks 
about their appearance and uttered numerous vulgar obscenities in 


their presence. 


The Tribunal ordered the payment of lost wages, expenses for legal fees 
and medical certificates, damages for pain and suffering, and damages 
for wilful or reckless conduct. It further ordered the respondent to 
attend training and counselling sessions on workplace harassment and 
to write letters of apology. The Tribunal also found that the respondent 
had discriminated against one of the complainants on the ground of 
family status by requiring her to work extended hours and not offering 


reasonable accommodation of her childcare responsibilities. 
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The respondent has applied for judicial review of this decision on the 
ground that he did not receive adequate disclosure of the case against 
him and was thus unable to make an informed decision as to whether 
to participate in the hearing. 


Schnell v. Machiavelli and Associates 
Emprize Inc. and Micka 


The complainant alleged that the respondents maintained a Web site 
containing material likely to expose homosexuals to hatred or contempt 
contrary to s. 13 of the CHRA. The pages in question suggested that the 
world would be better without same-sex couples; that gay couples evoke 
disgust; that homosexuals have a perverse agenda which advances the 
legalization of pedophilia; that gay and lesbian educators practise a 
repugnant lifestyle and are seeking to entice and victimize children; 

and that the homosexual community wishes to return society to an era 
where men had sex with boys and animals. The Tribunal found that 
such comments spoke of extreme ill will, detestation, enmity and 
contempt towards homosexuals and did not admit of any redeeming 
qualities of gay men or lesbian women. 


In upholding the complaint, the Tribunal noted that the corporate 
respondent Machiavelli, who was both the registrant of the Web site 


domain name and the client of the Internet service provider, was a 


proper co-respondent, being one of a group of persons acting in concert. 


The Tribunal found that the activity in question satisfied all of the crite- 
ria detailed in s. 13: that elements of the telephone system were used to 
up-load the Web site and to gain access to it, thus involving telephony 
through a federal telecommunications undertaking; that merely up- 
loading a Web site qualified as communication under the statute, 

even though it was necessary for the recipient of the messages to take 
active steps to access the site; and that the Web site involved “repeated” 
communication, since it comprised a series of messages as part of a 
large-scale, public dissemination scheme designed to gain converts. 
Despite the respondents’ arguments to the contrary, the Tribunal 

found s. 13 to be constitutional, as decided previously by the Supreme 
Court of Canada, and that various distinguishing aspects of Web site 
communication and amendments to the Act did not suggest a different 
result. The Tribunal upheld the complaint and ordered the respondents 
and those found to have acted in concert with them to cease communi- 


cating material of the nature that was before the Tribunal. 


Date of decision: 20/08/2002 
Member: J. Grant Sinclair 


Disseminating hate messages 
contrary to s. 13 of the CHRA 


—— 


Annual Report 2002 


PAGE 17 oe 


CANADIAN HUMAN RIGHTS TRIBUNAL 


Date of decision: 28/10/2002 
Member: Anne L. Mactavish 


Employment: First Nations 
addiction treatment and 
rehabilitation centre _ 


Discrimination on the _ 
ground of disability/duty — 
to accommodate 


Butler v. Nenqayni Treatment Centre Society 


Patricia Butler had worked for several years in a daycare centre run in 
conjunction with the treatment centre when she injured her back in an 
accident and was off work for several months while recovering. When 
she returned, the complainant had ongoing difficulties with her back 
and was unable to lift children other than small infants. About a year 
after she returned to work, there was a change in the treatment centre’s 
senior management. When the new executive director became aware of 
the complainant's back injury and her limited ability to lift children, 
she became concerned about the children’s safety and about the com- 
plainant’s inability to help evacuate the children in the event of a fire 
or other emergency. She therefore arranged for the complainant to try 
alternate positions around the treatment centre, but the complainant 
either had no interest in these jobs or found them unsuitable given her 
injury. Eventually, the executive director informed the complainant that 
she would not be able to work in the daycare centre unless she provided 
medical evidence that she was fit for work. The complainant obtained 
a note from a health care practitioner, but never provided it to the 
executive director. Ms. Butler never returned to work at the centre and 
launched a human rights complaint alleging that her employment with 


the centre had been terminated because of a perceived disability. 


The Tribunal found that the executive director had acted in good faith in 
raising the safety concerns associated with the complainant's working in 
the daycare centre (i.e., inability to lift children safely or respond to an 
emergency). It considered her insistence on medical information prior 
to reintegrating the complainant to the daycare an eminently reasonable 
next step in the accommodation process. The Tribunal concluded that, 
by failing to provide this information, the complainant had failed in 
her duty to facilitate accommodation. The Tribunal therefore dismissed 


the complaint. 
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Rampersadsingh v. Wignal] 


Carol Rampersadsingh, a Trinidadian of East Indian origin, alleged 
that her co-worker Dwight Wignall had discriminated against her by 
harassing her on the grounds of national or ethnic origin and sex, in 
contravention of s. 14 of the CHRA. The complainant and respondent 
were employed as postal workers at a mail facility. Over the course of 
two evening shifts, Mr. Wignall directed racial slurs at the complainant 
and ridiculed her for colouring her hair blonde. He also made com- 
ments about her appearance that disparaged her sexual attractiveness. 
Other comments suggested that some physical harm would befall the 
complainant. But the Tribunal found that these were not sexual in 
nature and that they formed part of the reciprocal jousting banter that 
passed between the parties during the first shift they worked together. 


To substantiate a complaint of harassment, the complainant must 

show that the respondent ought to have known his behaviour was 
unwelcome. The Tribunal found that, on the first shift, the respondent 
had no basis for perceiving that his comments were unwelcome. On the 
second shift, however, the respondent's comments noticeably upset the 
complainant. Nevertheless, the Tribunal held that any offensive, unwel- 
come comments made by the respondent did not constitute conduct of 
sufficient severity or persistence as to create a hostile or poisoned work 
environment. Among the factors considered in its decision were the 
facts that the alleged harassment was limited to offensive language 
(jokes, insults and slurs), that the complainant was not in a relationship 
of subordination to the respondent and that the parties worked in a 
large facility with hundreds of other employees. 


The events in question took place on two consecutive evenings late in 
November 1995 and the parties had almost no contact after that. Although 
the respondent may subsequently have engaged in immature taunting 
behaviour in a few isolated encounters, the behaviour had neither sexual 


nor racial overtones. The Tribunal dismissed the complaint. 
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Rulings on preliminary and 
interim motions and objections 


In addition to its decisions on the merits of 
complaints, the Tribunal delivered 23 decisions 
on procedural, evidentiary or jurisdictional issues, 
often referred to as preliminary and interim 
rulings. As noted previously, the incidence of 
pre-hearing and interim motions is rising, and 
these have begun to account for a significant 
proportion of the Tribunal’s workload. Among 
the issues addressed in these rulings were undue 
delays in the proceedings, amendments to the 
complaint, challenges to the jurisdiction of the 
Tribunal and objections relating to the legal 
effect of a previous determination in respect 


of the matter at issue. 


There were two noteworthy trends among the 
2002 motions. The first is a decline in the number 
of respondents seeking adjournments or stays in 
the proceedings on the ground that the Tribunal 
lacked the independence and impartiality to adju- 
dicate fairly. The incidence of such motions had 
soared when the Federal Court of Canada upheld 
Bell Canada’s challenge in 2000, and the decline 
in 2002 is likely attributable to the endorsement 


Ast 


of the current statutory scheme implicit in the 
Federal Court of Appeal’s reversal in May 2001 
of the Trial Division’s decision. Motions seeking 
stays or adjournments on independence grounds 
have not ended entirely, however, because the 
Supreme Court of Canada granted leave in 
December 2001 to hear an appeal of the Federal 
Court of Appeal’s reversal in the Bell Canada 
challenge. Such motions are therefore expected 
to continue until the Supreme Court resolves 
the issue definitively in 2003. 


The second trend is an increase in motions seek- 
ing either (1) the disclosure of the complainant's 


medical records (including psychological records) 


or (2) an order obliging the complainant to 
submit to an independent medical examination. 
Motions of this kind obliged the Tribunal to 
reconcile the privacy interests of the complainant 
with the respondent's right to answer the case 


against it. 
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Pay equity update 

Hearings continued in two of the Tribunal’s three major pay equity 
cases throughout most of 2002. These cases continued to consume a 
disproportionate share of Tribunal resources. Meanwhile, the parties to 
Public Service Alliance of Canada (PSAC) v. Government of the Northwest 
Territories reached a settlement in June. 


Nearly a decade after it began, the Tribunal’s longest-running case, 
PSAC v. Canada Post Corporation (Schecter, Leighton and Rayner), wound 
down this year as both sides finished presenting their evidence. Final 


arguments are expected to be heard early in 2003. 


Date referred: 30/03/1992 


Number of hearing 
days in 2002: 26 


Number of hearing 
days to date: 400 


In Canadian Telephone Employees’ Association (CTEA) et al. v. Bell Canada 
(Sinclair and Deschamps), hearings continued throughout 2002 and the 
Tribunal issued its sixth and seventh procedural rulings in the case. The 
CTEA withdrew its complaint against Bell Canada on October 22, 2002. 
But the complaints of the Communications, Energy and Paperworkers 
Union of Canada and Femmes-Action continued to stand, and further 
hearing days have been scheduled for 2003. Hearings in this case are 
expected to continue for a further two to three years. 


Date referred: 04/06/1996 


Number of hearing 
days in 2002: 46 


Number of hearing 
days to date: 123 


In PSAC v. Government of the Northwest Territories (Groarke, Hadjis and 
Théberge), more than 13 years after the public service union filed its 
complaint against the Government of the Northwest Territories and five 
years after the case was referred to the Tribunal, the territorial govern- 
ment acknowledged that employees in female-dominated occupational 
groups had received less in wages than employees in male-dominated 
occupational groups performing work of equal value. A settlement was 
reached on June 25, 2002, based on a mutually acceptable method of 
calculating wages and payment for providing redress to the employees 


affected by the complaint. 


Date referred: 29/05/1997 


Number of hearing 
days in 2002: 3 


Total number of 
hearing days: 106 
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Judicial review by the 
Federal Court 


In 2002, the Federal Court Trial Division reviewed 
four decisions of the Tribunal. One of these review 
proceedings dealt with a procedural matter arising 
from an earlier judicial review and three others 

set aside the original rulings of the Tribunal. The 
Federal Court of Appeal rendered one decision 

on appeal from the Trial Division’s review of 

a Tribunal ruling and upheld the original 
determination of the Tribunal. 


Canada (Attorney General) v. Green 2002 
(Lemieux, J.) June 12, 2002, 2002 FCT 664 


Date of Tribunal decision: 26/06/1998 


In 1998, the Tribunal ordered the respondent 

to pay the complainant a “gross-up” sum to com- 
pensate her “from the date of the discriminatory 
practice” for the adverse income tax consequences 
of receiving a lump sum award for lost wages. The 
Tribunal reserved jurisdiction to hear submissions 
on the issue if the parties were unable to agree on 
a figure. The respondent sought judicial review of 
the Tribunal decision in the Federal Court, and in 
a 2000 decision, the Court varied, among other 
things, the gross-up award, on consent, by chang- 
ing the start date to the day the wage loss actually 
began. The Court also directed that all the awards, 
as varied, should be implemented as soon as 
practicable and that it could be spoken to if 
difficulties arose. A dispute subsequently emerged 
in relation to the gross-up amount, prompting the 
respondent to seek direction from the Court. 


as 
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Date of Federal Court decision: 12/06/2002 
The Court noted that (i) the Tribunal had 


specifically reserved jurisdiction in relation to the 
gross-up; (ii) the Court's 2000 decision did not 
invalidate the Tribunal’s retention of jurisdiction 

in relation to the gross-up (but rather only changed 
the commencement date); and (iii) the dispute in 
question appeared to relate to whether the gross-up 
applied to the interest award, something that was 
not raised in the earlier Court proceedings. The 
Court concluded that the dispute was not one 

of the issues contemplated to be resolved by the 
Court in its 2000 decision, and consequently 

the Tribunal had the jurisdiction to deal with it. 
The respondent has commenced new proceedings 
in the Federal Court challenging the jurisdiction of 


the Tribunal to resolve the issue. 


Caza v. Télé-Métropole Inc. and Malo 
(Tremblay-Lamer, J.) May 13, 2002, 2002 
FCT 547 


Date of Tribunal ruling: 29/04/2002 


Several days into the hearing of this case before 
the Tribunal, the Canadian Human Rights 
Commission brought a motion seeking the 
disqualification of the member hearing the matter 
on the grounds of bias. When the Tribunal denied 
the motion, the Commission sought judicial 
review of this decision. When the Tribunal refused 
to adjourn pending the disposition of the judicial 
review application, the Commission asked the 


Court to stay the Tribunal proceedings. 


Date of Federal Court decision: 13/05/2002 


In deciding the application, the Court noted 

first that a serious issue was at stake; the Court's 
review of the transcript revealed four occasions 
when the complainant was denied the opportunity 
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to make submissions, 294 apparent interventions 
by the Tribunal during the cross-examination of the 
complainant, and a remark made by the Tribunal 
suggesting a comparison of the complainant to a 
figure publicly accused of terrorist acts. The Court 
noted further that obliging the complainant and 
the Commission to proceed with a hearing before 

a member whose conduct suggested a lack of 
impartiality could only create irreparable harm, i.e., 
harm that could not be corrected by a subsequent 
decision once it appeared that the process had been 
seriously affected. Finally, the Court noted that 

the public interest did not require the Commission 
to proceed with a hearing that might later prove 
invalid were the Court ultimately to decide that 
there had been an apprehension of bias on the part 
of the Tribunal. The Court granted the stay, noting 
that the issue of bias took precedence over the 


public interest in proceeding with the hearing. 


Vaid v. Parent and House of Commons 
(Létourneau, Linden and Rothstein JJ. A.) 
November 28, 2002, 2002 FCA 473 


Date of Tribunal ruling:17/04/2001 


The complainant alleged that the House of 
Commons discriminated against him on the 
basis of his race, colour and ethnic or national 
origin when it discontinued his employment. 
The respondents challenged the jurisdiction of 
the Tribunal to hear the complaint, asserting that 
parliamentary privilege exempted them from the 
application of the Canadian Human Rights Act. 
The Tribunal dismissed the objection, as did the 
Trial Division of the Federal Court. 


Date of Federal Court of Appeal 
decision: 28/11/2002 


Acknowledging that the Courts are barred from 
inquiring into questions that fall within the nec- 


essary sphere of matters that make the continued 
dignity and integrity of the House of Commons 
possible, the majority of the Federal Court of 
Appeal observed that this privilege extends only 
to matters that are necessary for the proper func- 
tioning of the legislature. Determining whether a 
given parliamentary power should be eligible for 
privileged status must be based on both its exis- 
tence and its exercise, the Court said. The majority 
of judges concluded that the scope of the privilege 
claimed with respect to management of staff 
“..does not extend to an exercise of managerial 
powers involving human rights violations as 
presently alleged, which in fact, if proven, dimin- 
ish the dignity and integrity of the House without 
improving its functioning.” They also held that 
the Parliamentary Employees Staff Relations Act 
(PESRA) did not trump the Canadian Human 
Rights Act (CHRA), which had a broader focus 
than PESRA, as it forbade a variety of discrimina- 
tory practices (not solely employment-related) on 
a wide range of prohibited grounds. To override 
the application of the quasi-constitutional CHRA, 
the Court concluded, Parliament would have had 
to make a clear pronouncement to this effect in 
the PESRA, which it had not done. The appeal was 
dismissed. Justice Rothstein agreed with the result, 
but for different reasons. The respondents have 
sought leave to appeal this decision to the 
Supreme Court of Canada. 


Dumont v. Transport Jeannot Gagnon 
(Tremblay-Lamer, J.) December 9, 2002, 
2002 FCT 1280 


Date of Tribunal decision: 01/02/2002 


The Tribunal had upheld the complaint and 
ordered the respondent to pay damages for lost 
wages, but refused to order the payment of non- 


pecuniary damages for hurt feelings and loss of 
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self-respect because the complainant's testimony 
failed to convince the Tribunal that he had suf- 
fered such damages. Indeed, the Tribunal noted 
that the complainant's testimony “had not 

shown that he had suffered moral damages.” 

The Canadian Human Rights Commission sought 


judicial review of the refusal to grant this award. 


Date of Federal Court decision: 09/12/2002 


The Court noted that while the legislation grants the 
Tribunal discretion in the awarding of the various 
remedies (where the complaint is substantiated), 
such discretion must be exercised judicially and in 
light of the evidence before the Tribunal. The Court 
found that the Tribunal had provided no reasons for 
refusing to make the hurt feelings award. Moreover, 
nothing in the complainant's testimony offered a 
rationale for the decision. The Court concluded that 
an unexplained refusal to consider compensation for 
hurt feelings, despite uncontradicted evidence that 
the complainant suffered prejudice in this regard, 
constituted an unreasonable exercise of discretion. 
The Court returned the matter to the Tribunal to be 
determined by a different panel. 


CEP. CTEA and Femmes Action v. Bell 
Canada (Kelen, J.) July 11, 2002, 2002 
FCT 776 


Date of Tribunal ruling: 30/08/2000 


This case involved a review of a Tribunal ruling 
denying a motion by the Canadian Human 
Rights Commission to amend certain of the 

pay equity complaints against Bell Canada. While 
the complaints giving rise to the inquiry were still 
before the Canadian Human Rights Commission, 


three of them were amended. The Commission’s 


Me 
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investigation reports incorporated the amend- 
ments, but when the Commission referred the 
complaints to the Tribunal, two of the three 
retained their unamended form. During the 
Tribunal hearing, the Commission brought a 
motion requesting the replacement of the una- 
mended versions with the amended versions. 

The Tribunal held that it did not have jurisdiction 
to grant the request. The Commission sought 


judicial review of this decision. 


Date of Federal Court decision: 11/07/2002 


The Federal Court decision noted that an earlier 
decision of the Federal Court of Appeal had found 
that the unamended complaints had been referred 
to the Tribunal by mistake, that the mistake had 
not caused any prejudice to the respondent, and 
that the mistake could be easily corrected before 
the Tribunal. The Court then noted that the 
Tribunal had the jurisdiction to amend a deficient 
complaint at any time to bring the complaint into 
conformity with the nature of the proceedings 
before it. It also found that the Commission’s 
request to amend was logical, given that at any 


time, the Commission could have referred the 


amended complaints to the Tribunal for inquiry. 
Acknowledging that the amended complaints were 
broader in scope than the original ones, the Court 
found that they had the same purpose (to achieve 
pay equity between certain groups of respondent 
employees) and concluded that the Commission’s 
motion to amend was an attempt to rectify an 
obvious error, rather than to introduce wholly 
new complaints into a proceeding in midstream. 
The Court directed the Tribunal to allow 

the amendments. 
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he roles of the Canadian Human Rights 
Tribunal and the Canadian Human Rights 
Commission have parallels in the criminal 
justice system. Like the police, the Commission 
receives and investigates complaints. Some of 
these turn out to be unfounded. But when the 
Commission believes that further inquiry is 
warranted and an agreement cannot be reached 
through conciliation, it refers the case to 
the Tribunal, which acts as the judge. The 
Commission then takes on the role of the 
Crown Attorney and argues the case before 
the Tribunal on behalf of the public interest. 


The Tribunal may inquire only into complaints 
referred to it by the Commission, usually after 
the Commission has conducted an investigation. 
The Commission resolves most cases without the 
Tribunal’s intervention. On average, only six per- 
cent of complaints received by the Commission 
make their way to the Tribunal. These generally 
involve complicated legal issues, new human 
rights issues, unexplored areas of discrimination 
or multifaceted evidentiary disputes that must be 
heard under oath. 


Referral by the Canadian Human Rights 
Commission 


To refer a case to the Tribunal, the Chief 
Commissioner of the Canadian Human Rights 
Commission sends a letter to the Chairperson of 
the Tribunal asking the Chairperson to establish a 
panel to institute an inquiry into the complaint. 
The Tribunal receives only the complaint form 
and the addresses of the parties. 


Within two weeks of the date of the request, a 
case planning questionnaire is sent to all parties 
to the complaint. The completed questionnaires 
provide sufficient information for the Registry 


to schedule hearing and disclosure dates. If 


necessary, a member of the Tribunal (normally 
the Chairperson or Vice-Chairperson) will confer 
with the parties to respond to any specific issues 
identified by the parties that could not be 
resolved through the use of the questionnaire. 


Mediation 


In 2001, the Tribunal ceased its mediation services 
due to concerns that the public education aspect 
of its mandate was not being realized through 
settlement of cases on a confidential basis. The 
Tribunal continues to examine the advisability 

of the Canadian Human Rights Tribunal offering 
mediation services within the context of the 
Canadian Human Rights Act. 


Hearings 


The Chairperson assigns one or three members 
from the Tribunal as a panel to hear and decide a 
case. If required, additional pre-hearings may be 
held to consider preliminary issues, which may 
relate to jurisdictional, procedural or evidentiary 


matters. Hearings are open to the public. 


During the hearing, all parties are given ample 
opportunity to present their case. This includes 
the presentation of evidence and legal arguments. 
In the majority of cases, the Commission leads 
evidence and presents arguments before the 
Tribunal to prove that the respondent named in 
the complaint has contravened the statute. All. 
witnesses are subject to cross-examination from 
the opposing side. The average hearing lasts from 
8 to 10 days. Hearings are normally held in the 
city or town where the complaint originated. 


The panel sits in judgement, deciding the case 
impartially. After hearing the evidence and 
interpreting the law, the panel determines whether 


a discriminatory practice has occurred within the 
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meaning of the Act. At the conclusion of the hear- 
ing process, the members of the panel normally 
reserve their decision and issue a written decision 
to the parties and the public within three to four 
months. If the panel concludes that a discrimina- 
tory practice has occurred, it issues an order to 


the respondent, setting out the remedies. 


Appeals 


All parties have the right to seek judicial review of 
any Tribunal decision by the Trial Division of the 
Federal Court of Canada. The Trial Division holds 
a hearing with the parties to hear legal arguments 
on the correctness of the Tribunal’s decision and 
its procedures. The Tribunal does not participate 
in the Federal Court's proceedings. The case is 


heard by a single judge, who renders a judgement ~ 


either upholding or setting aside the Tribunal’s 
decision. If the decision is set aside, the judge 
refers the case back to the Tribunal to be reconsid- 


éred in light of the Court's findings of error. 


Any of the parties has the right to request that the 
Federal Court of Appeal review the decision of 
the Trial Division judge. The parties once again 
present legal arguments, this time before three 
judges. The Court of Appeal reviews the Trial 
Division’s decision while also considering the 


original decision of the Tribunal. 


Any of the parties can seek leave to appeal the 
Federal Court of Appeal’s decision to the Supreme 
Court of Canada. If the Supreme Court deems the 
case to be of national importance, it may hear an 
appeal of the judgement. After hearing arguments, 
the Supreme Court issues a final judgement on 


the case. 
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Appendix 3 


Canadian Human Rights 
Tribunal members 


Belltime members 


Anne L. Mactavish 
Tribunal Chairperson 


A member of the former Human Rights Tribunal Panel since 1992, 
Anne Mactavish was acting President of the Panel in 1995 and President 
in 1996, before her appointment as Chairperson of the Canadian 
Human Rights Tribunal in 1998. During her years of legal practice in 
Ottawa, she specialized in civil litigation related to employment and 
commercial and health matters. A past president of the Carleton County 
Law Association, Ms. Mactavish has taught employment law at the 
University of Ottawa, as well as legal ethics and trial advocacy at the 

Bar Admission Course sponsored by the Law Society of Upper Canada. 


J. Grant Sinclair, Q.C. 
Vice-Chairperson 


A member of the former Human Rights Tribunal Panel from 1989 to 
1997, Grant Sinclair was appointed Vice-Chairperson of the Canadian 
Human Rights Tribunal in 1998. Mr. Sinclair has taught constitutional 
law, human rights and administrative law at Queen’s University and 
Osgoode Hall, and served as an advisor to the Human Rights Law 
Section of the Department of Justice on issues arising out of the 
Canadian Charter of Rights and Freedoms. He has acted on behalf 

of the Attorney General of Canada and other federal departments in 
numerous Charter cases and has practised law for more than 20 years. 
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Paul Groarke 


A member of the Tribunal since 1995, Dr. Paul Groarke became a 
full-time member in 2002. Since being admitted to the Alberta Bar 

in 1981, he has acted in a variety of criminal, civil and appellate 
matters. Currently on leave of absence from St. Thomas University in 
Fredericton, New Brunswick, Dr. Groarke is an Assistant Professor in the 
Department of Criminology and Criminal Justice. He has had a long- 
standing interest in human rights issues in the international arena and 
has authored numerous articles, publications and reports on a range of 


topics in his areas of expertise. 


Athanasios D. Hadjis 


Athanasios Hadjis obtained degrees in civil law and common law from 
McGill University in 1986 and was called to the Quebec Bar in 1987. 
Until he became a full-time member, he practised law in Montréal at the 
law firm of Hadjis & Feng, specializing in civil, commercial, corporate 
and administrative law. A member of the Human Rights Tribunal Panel 
from 1995 to 1998, Mr. Hadjis was appointed in 1998 to a three-year 
term as a part-time member of the Canadian Human Rights Tribunal 
and became a full-time member in 2002. 


Part-time members 


(| 
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Shirish P. Chotalia 
Alberta 


Shirish Chotalia obtained an LL.B. from the University of Alberta in 1986 
and an LL.M. from the same university in 1991. She was admitted to the 
Alberta Bar in 1987 and practises constitutional law, human rights law 
and civil litigation with the firm Pundit & Chotalia in Edmonton, Alberta. 
A member of the Alberta Human Rights Commission from 1989 to 1993, 
Ms. Chotalia was appointed to the Tribunal as a part-time member in 
December 1998 and reappointed in 2002. She is also the author of the 
annual Annotated Canadian Human Rights Act. 


—— 
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Pierre Deschamps 
Quebec 


Pierre Deschamps graduated from McGill University with a BCL in 
1975 after obtaining a Bachelor of Arts in theology at the Université 
de Montréal in 1972. He is an assistant professor in the Faculty of Law 
at McGill University, as well as an assistant lecturer at the Faculty of 
Continuing Education. Mr. Deschamps was appointed to a three-year 
term as a part-time member of the Tribunal in 1999 and reappointed 
in 2002. 


Reva Devins 
Ontario 


Reva Devins joined the former Human Rights Tribunal Panel in 1995 
and was appointed in 1998 to a three-year term as a part-time member 
of the Canadian Human Rights Tribunal. Admitted to the Ontario Bar 
in 1985, she served as a Commissioner of the Ontario Human Rights 
Commission from 1987 to 1993 and as Acting Vice-Chair of the 
Commission in her final year of appointment. Ms. Devins was 


reappointed to the Tribunal in 2002. 


Michel Doucet 
New Brunswick 


Michel Doucet was appointed to the Tribunal as a part-time member in 
2002. He obtained a degree in political science from the Université de 
Moncton and a law degree (common law program) from the University 
of Ottawa. He acquired his LL.M. from Cambridge University in 
England. Mr. Doucet teaches at the Law School at the Université de 
Moncton and is an associate with the Atlantic Canada law firm of 


Patterson Palmer. 
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Roger Doyon 
Quebec 


Roger Doyon served as a member of the former Human Rights Tribunal 
Panel from 1989 to 1997 and was appointed in 1998 to a three-year 
term as a part-time member of the Canadian Human Rights Tribunal. 
A partner in the law firm of Parent, Doyon & Rancourt, he specializes 
in civil liability law and in the negotiation, conciliation and arbitration 
of labour disputes. Mr. Doyon also taught corporate law at the college 
level and in adult education programs from 1969 to 1995. 


Sandra Goldstein 
Ontario 


Sandra Goldstein was appointed to a three-year term as a part-time 
member of the Tribunal in 1999. Educated in Toronto, Ontario, she has 
a background in social sciences, philosophy and health sciences. Ms. 
Goldstein has sat on several education boards and committees, and 
negotiated 10 collective agreements with academic and administrative 
staff. Between 1992 and 1998, she served as Chief Conciliator at the 
Canadian Human Rights Commission, Pay and Employment Equity 
Directorate. She now runs a management consulting firm providing 
advice on human rights and pay and employment equity. Ms. 
Goldstein’s three-year term ended in February 2002. 


Claude Pensa, Q.C. 

Ontario 

Claude Pensa joined the former Human Rights Tribunal Panel in 1995 
and was appointed to a three-year term as a part-time member of the 
Canadian Human Rights Tribunal in 1998. Called to the Ontario Bar in 
1956 and appointed Queen’s Counsel in 1976, Mr. Pensa is a senior 


partner in the London, Ontario, law firm of Harrison Pensa. 
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Eve Roberts, Q.C. 
Newfoundland and Pardee 


A member of the former Human Rights Tribunal Panel from 1995 to 
1997, Eve Roberts was appointed to a three-year term as a part-time 
member of the Canadian Human Rights Tribunal in 1998 and reap- 
pointed in 2002. Mrs. Roberts was called to the Alberta Bar in 1965 
and to the Newfoundland Bar in 1981. A partner in the St. John’s, 
Newfoundland, law firm of Patterson Palmer Hunt Murphy until she 
retired in 1997, Mrs. Roberts also served as Chair of the Newfoundland 
and Labrador Human Rights Commission from 1989 to 1994. 


——— 
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Appendix 4 
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The Tribunal 
Registry 


The Registry of the Canadian Human Rights 


Tribunal provides administrative, organizational 


and operational support to the Tribunal, planning 


and arranging hearings, providing research assis- 
tance, and acting as liaison between the parties 


and Tribunal members. 


Registrar 
Michael Glynn 


Manager, Registry Operations 
Gwen Zappa 


Counsel 
Greg Miller 


Executive Assistant 


Monique Groulx 


Registry Officers 


Linda Barber 

Diane Desormeaux 
Holly Lemoine 

Roch Levac 

Carol Ann Middleton 


Registry Officer — Equal Pay 


Nicole Bacon 


Administrative and Hearings Assistant 


Francine Desjardins-Gibson 


Network and Systems Administrator 
Julie Sibbald 


Data Entry Assistant 
Alain Richard 


Information and 
Communications Officer 


Ramona Jauneika-Devine 


Corporate Services Officer 


Bernard Fournier 


Administrative Assistants 


Thérese Roy 
Jacquelin Barrette 


Chief, Financial Services 


Doreen Dyet 


Analyst, Financial Services 
Nancy Hodgson-Grey 


xe 
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Appendix 5 


Tribunal contact information 


Michael Glynn 

Registrar 

Canadian Human Rights Tribunal 
473 Albert Street 
Suite 900 

Ottawa, Ontario 

K1A 1J4 


Tel: (613) 995-1707 
Fax: (613) 995-3484 


e-mail: registrar@chrt-tcdp.gc.ca 
Web site: www.chrt-tcdp.gc.ca 
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CANADIAN HUMAN RIGHTS TRIBUNAL 


reated by Parliament in 1977, the Canadian 

Human Rights Tribunal is a quasi-judicial 

body that adjudicates complaints of discrimi- 
nation referred to it by the Canadian Human Rights 
Commission and determines whether the activities 
complained of violate the Canadian Human Rights 
Act (CHRA). The Tribunal is the only statutory enti- 
ty that may impartially and legally decide whether a 
person has contravened the statute. The Tribunal has 
a statutory mandate to apply the CHRA based on the 
evidence presented and on current case law. 


The purpose of the Act is to protect individual 
Canadians from discrimination and to promote 
equality of opportunity. The Act applies to all under- 
takings within federal jurisdiction such as federal 
government departments and agencies, Crown cor- 
porations, chartered banks, airlines, telecommunica- 
tions and broadcasting organizations, and shipping 
and inter-provincial trucking companies. 
Complaints may relate to discrimination in employ- 
ment or in the provision of goods, services, facilities 
and accommodation that are customarily available 
to the general public. Complaints may also relate to 
the telephonic communication of hate messages. 
The CHRA prohibits discrimination on the basis of 
race, national or ethnic origin, colour, religion, age, 
sex, marital status, family status, sexual orientation, 
disability, or conviction for which a pardon has 
been granted. Complaints of discrimination based 
on sex may include allegations of wage disparity 
between men and women performing work of equal 
value in the same establishment. 


In 1996, the Tribunal’s responsibilities were expand- 
ed to cover the adjudication of complaints under the 
Employment Equity Act, which applies to federal gov- 
ernment departments and to federally regulated pri- 
vate sector employers with more than 100 employ- 
ees. Employment Equity Review Tribunals are 
assembled as needed from the members of the 
Canadian Human Rights Tribunal. 


It must be remembered that the Tribunal is not a 
policy-making body. Its sole purpose is to hear and 


adjudicate cases of discrimination, based on the 


facts of each case and the current law. As such, it may 
only deal with cases referred to it by the 
Commission. The Tribunal cannot create its own 
caseload; it cannot lobby or attempt to influence or 
adjust the government's or the Commission’s agen- 
das, other than by its public decisions; and it cannot 
take sides on human rights issues. In addition, its 


process must be fair and efficient without being seen 


as a rush to complete the adjudicative process. 
Unreasonable delay is not acceptable, but neither is _ 
speed for the sake of expediency. In this, the 
Tribunal must find balance. Human rights, both for 
the individual and the respondents — and for 
Canadians as a whole — are too important not to 
ensure an equitable and accessible process. 


This annual report, in contrast to previous years, 
focuses on illustrating the Tribunal’s processes and 
results as well as where it sees a need to improve its _ 
service to Canadians. 


CANADIAN HUMAN RIGHTS TRIBUNAL 


March 31, 2004 


The Honourable Dan Hays, Speaker 
The Senate 

Ottawa, Ontario 

K1A 0A4 


Dear Mr. Speaker: 


I have the honour to present to you the 2003 Annual Report of the Canadian Human Rights Tribunal in 
accordance with subsection 61(3) of the Canadian Human Rights Act. 


Yours sincerely, 


J. Grant Sinclair 


Chairperson 
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March 31, 2004 


The Honourable Peter Milliken, Speaker 
House of Commons 

Ottawa, Ontario 

K1A OA6 


Dear Mr. Speaker: 


I have the honour to present to you the 2003 Annual Report of the Canadian Human Rights Tribunal in 
accordance with subsection 61(3) of the Canadian Human Rights Act. 


Yours sincerely, 


Pa c 


J. Grant Sinclair 


Chairperson 
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CANADIAN HUMAN RIGHTS TRIBUNAL 


Message from the 


Chairperson 


he last year was a significant one for the 

Canadian Human Rights Tribunal. A number 

of important developments will result in sig- 
nificant changes to the way that the Tribunal car- 


ries Out its mandate. 


The first of these developments is the decision of 
the Supreme Court of Canada confirming the 
Tribunal’s institutional independence. Questions 
have existed for many years as to whether the 
Canadian Human Rights Tribunal enjoys a suffi- 
cient degree of institutional independence from 
both the government and the Canadian Human 
Rights Commission so as to be able to afford liti- 
gants appearing before the Tribunal a fair and 
impartial hearing. This has resulted in numerous 
jurisdictional challenges being brought before the 
Tribunal and in the courts. With the recent deci- 
sion of the Supreme Court of Canada in the Bell 
Canada matter, the uncertainty surrounding the 
Tribunal has ended. 


Changes at the Canadian Human Rights 
Commission will undoubtedly have a profound 
impact on the business of the Tribunal in the 
months — and years — ahead. The Tribunal has 
no control whatsoever over the number of cases 
that come before it for decision. The decision to 
refer a case to hearing is one made by the 
Commission. Recent changes in the Commission’s 
approach to the referral process mean that the 


Tribunal is projecting a 225 per cent increase in 


its workload for 2003-2004 over that experienced 
in 2002-2003. This will obviously have a tremen- 
dous impact on the work of the Tribunal and it 
raises serious questions as to the adequacy of 


current funding levels. 


The decision of the Commission to limit its par- 
ticipation in the majority of cases coming before 
the Tribunal also represents a significant change 
to the way in which human rights cases are litigat- 
ed. In the past, the interest of the Commission in 
a particular case was often closely aligned with 
that of the complainant, meaning that many com- 
plainants were able to appear before the Tribunal 
without having to hire their own counsel. This 
went a long way towards “levelling the playing 
field”, as most complainants are people of modest 
means and are not able to afford legal representa- 
tion. This is in contrast to the federal sector, 
where most respondents are large corporations or 
government departments that are well-resourced 
and usually well-represented at Tribunal hearings. 


The limited participation of the Commission at 
Tribunal hearings means that the majority of 
complainants will try to represent themselves. 
There is no doubt that some complainants will 
be too daunted by the prospect and will simply 
abandon their complaints. Other complainants 
may lack the psychological, emotional or intellec- 
tual wherewithal to proceed. For these com- 


plainants — people who the Supreme Court has 


als 
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Message from the Chairperson (continued) 


described as the disadvantaged and the disenfran- 
chised — meaningful access to the redress mecha- 
nisms established in the Canadian Human Rights 


Act may prove illusory. 


Those cases that do proceed to a hearing will 
inevitably take longer to complete, as self- 
represented litigants struggle to cope with an 
unfamiliar process. This will result in a greater 
cost to the public purse as well as increased 


expenses for respondents. 


The Tribunal has taken a number of steps to try to 
meet the challenges presented by the changes to 
the Commission's approach. The Tribunal has 
reinstated its mediation program in order to assist 
parties in coming to a negotiated resolution of 
their dispute without the need for a Tribunal 
hearing. The Tribunal is also reviewing its forms 
and procedures to see what can be done to make 
the process more accessible to non-legally trained 
individuals while still safeguarding the fairness of 
the process. Consideration is also being given to 
the increased use of technology, such as video- 
conferencing, in order to assist the parties who 


may be in geographically remote locations. 


Our role as neutral adjudicators, however, means 
that there is only so much that the Tribunal can 


do without compromising its impartiality, and 


thus the integrity of the process. Given the current 


statutory framework and budgetary limitations, 


the actions of the Commission are clearly a well- 
meaning attempt to address the concerns that 
have repeatedly been voiced regarding delays in 
the complaints process. Nevertheless, we trust that 
this approach will not result in other types of 
delays or possibly undermine the integrity of the 


human rights complaints process. 


In response to long-standing concerns as to the 
efficacy of the human rights complaints process, 
the Canadian Human Rights Act Review Panel was 
asked to review the current process and to recom- 
mend ways to improve the system. The Panel, 
under the chairmanship of the Honourable 
Gérard La Forest, gave the matter careful study 
and consulted with numerous stakeholders. In 
June of 2000, the Review Panel came up with 
detailed recommendations for a comprehensive 
overhaul to the complaints processing system. The 
government has had the report of the La Forest 
Panel in its hands for over three years. The time 
for “cut-and-paste” solutions is long past. Canada 
prides itself on its human rights record; however, 
if the promise of equality contained in the 
Canadian Human Rights Act is to ring true, it is 
time for a comprehensive, well-thought-out over- 


haul to the human rights complaints process. 


¢ 


J. Grant Sinclair 
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Another Year of Imposed Change 


ast year we introduced our Annual Report with the statement: “ 


.. The Canadian Human Rights 
Commission has referred a great many more cases to the Tribunal : hearing than has historically been 
the case.” While we thought the number of referrals might level off, in 2003 the number of new 


referrals actually increased by another 136 per cent, as compared to 2002. The total number of new 


cases referred i in 2003 was 130. 


In addition to this dramatic increase, the Tribunal 


was also faced with the following events: 


The Commission made numerous and very con- 
sequential changes — on four different occa- 
sions in 2003 — to how it manages the cases 


referred to the Tribunal. 


The Tribunal, as part of its efforts to respond to 


the above, reintroduced mediation. 


In June, the Supreme Court rendered its long- 
awaited judgment on the independence of 
the Tribunal. 


In November, our Chairperson for the past five- 
and-a-half years was appointed to the Federal 
Court of Canada. 


The Tribunal’s Registrar, after 25 years of service, 


announced his retirement for early 2004. 


Although not as strategically important, the 
Tribunal was advised that it would have to 
relocate its current office space to a new 
office building in early 2004. 


To respond to these events, the Tribunal was 
forced to make many operational adjustments 
to ensure continued provision of quality services 


to Canadians. 


The following is a discussion of what precipitated 
the above events and how the Tribunal responded. 


Workload Issues 


The number of cases being referred to the 
Tribunal has risen dramatically over the past year, 
with 130 new cases referred to the Tribunal in 
2003. This is notably higher than the average of 
25 referrals per year from 1996 through to 2000. 
In response to this increase, the Tribunal hired 
new staff on a temporary basis and made major 
revisions to its operating policies and procedures 
in order to continue to process cases through the 
system. However, with such a large increase in the 
number of cases, the Tribunal has been unable 

to maintain its time frames in the processing 


of cases. 
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While the delays are not significant, any decline It is understood that the increase in referrals from 
in service to Tribunal clients is not acceptable. the Commission is based on two basic factors: 
Workload issues are being closely monitored to 


e the Commission is receiving more complaints 


see if this pattern continues in order to ensure 
than ever before; and 


that the quality of services provided is not com- 


promised. To address this problem, the Tribunal e the Commission has introduced new measures | 
completed a detailed analysis of its capabilities, to clear its backlog, resulting in more cases 
based on existing resources. This resulted in the being considered at its monthly meetings. 


operational changes that are outlined later in this ee ae 
P 6 Based on projections from the Commission, the 


rt. (Refer t 6 for details.) The Tribunal he 
en ease de ee Se ure Tribunal expects, at a minimum, an equivalent 


will likely require additional resources, at which : 
number of new referrals in 2004. | 


time a detailed report will be submitted to the 
appropriate funding authorities within the gov- Table 1 identifies referrals from the Commission 
ernment. These authorities have already been since 1996. 


made aware of the Tribunal’s current situation. 


New Cases, 1996 to 2003 
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Human Rights 564 


Tribunals/Panels 


Employment Equity 
Review Tribunals 


Totals 


Note: The number of cases before the L | Human al at al =a on Le many cases are” 

referred by the Canadian Human Rights Commission. As noted, the number of referrals since 1996 has emer: 
continued to increase. For 2004, the number of referrals of human rights and employment equity cases is protected: es 
to be equivalent to 2003, which is a 900 per cent increase over 1996 referrals. I ie eae 
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How the Tribunal Responded 


The Tribunal is still analyzing the growth in refer- 
rals to ascertain if it is just a short-term aberration 
or whether it will be an ongoing pattern for the 
foreseeable future. The early view is that, with the 
number of new complaints being filed at the 
Commission, the number of referrals to the 
Tribunal will remain constant or will slightly 


increase over the next few years. 


As a direct response to the above reality, the 
Tribunal undertook the following initiatives: 


e Tribunal-sponsored mediation was reintroduced. 


¢ Operating procedures were adjusted to better 


meet the needs of unrepresented parties. 


Initial correspondence to the parties was revised 
on three different occasions to ensure that all 
parties were aware of the Commission position 
and to indicate what information was now 


required by the Tribunal to process a complaint. 


¢ Members took a more aggressive approach to 
case management to keep the process on track 


and to ensure that parties met deadlines. 


e Three new Registry Operations staff were hired 
on a term basis to help process cases. One of 
the three new positions was a Mediation 
Coordinator position responsible for the coordi- 
nation and planning of mediation sessions. This 
has reduced the workload on Registry Officers 
and has enhanced the independence and confi- 


dentiality of the mediation process. 


New Procedures at the Canadian 
Human Rights Commission 


In response to an ever-increasing caseload and 
limited resources, the Commission has made 


many strategic changes to how it manages cases 


ae 


once they are referred to the Tribunal. Those 
changes have required the Tribunal to make ongo- 
ing adjustments to how it conducts its business. 
The following is a brief outline of the new 
Commission procedures. 


In early 2003, the Commission advised that it 
would fully participate in only 20 to 25 cases 
per year. This would result in 100 cases in which 
the complainants would be without Commission 
support and would therefore be responsible for 
presenting evidence and legal arguments on their 
own behalf. 


The Commission further advised in early 2003 
that it would have a counsel at all hearings, but 
for those cases where it would not be a full partic- 
ipant, the counsel’s participation would be limit- 
ed to a brief opening statement on the law and 


the Commission’s understanding of the facts. 


In September, the Commission introduced a new 
procedure wherein any case being referred to the 
Tribunal would first be given 60 days to be 
resolved through the Commission’s conciliation 
process. If not resolved in 60 days, the case would 
then be forwarded to the Tribunal for hearing. If 
the case was resolved through conciliation, the 
Tribunal would not be informed of the case. 


In November, the Department of Justice, as the 
legal representative of government departments, 
challenged the Commission’s limited role at the 
Tribunal process, specifically the concept of mak- 
ing an opening statement and then disengaging 
from the process. The Tribunal, in a written rul- 
ing, accepted the Department of Justice's argu- 
ment and advised that the Commission could no 
longer follow this procedure. The effects of this 
ruling on the Commission's participation in the 
hearing process are still to be determined. 
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Changes at the Tribunal as a 
Result of the Commission's 
New Direction 


Unrepresented Parties 


With the Commission’s decision to not fully par- 
ticipate in all Tribunal hearings, the number of 
unrepresented parties appearing before the 
Tribunal has risen to unprecedented numbers. As 
a result, it became imperative that the Tribunal 
develop easy-to-use documents to help those par- 
ties understand both the “legalese” and how the 
process works. The Tribunal has attempted to sim- 
plify its processes and is preparing a number of 
“how-to” pamphlets to explain in plain language 
its legal processes. These new documents should 
be available in early 2004. In addition, Tribunal 
staff have taken the lead in assisting any party 
who appears before the Tribunal. The Registry 
staff make sure that they take the necessary time 
to fully explain Tribunal procedures and processes 
to anyone who needs help. This adds to the staff's 
workload, but they feel that assisting individuals 
— who are already under great stress — is one of 
their most important functions. Quality and 
informative service facilitates improved participa- 
tion from the parties and, ultimately, better 


human rights decisions. 


Tribunal Mediation 


With the large increase in the number of referrals 
and the Commission’s decision to participate in 
only a limited number of cases, the Tribunal was 
faced with a significant case flow management 
problem: How can it process so many Cases with 
the same resources while ensuring a fair and equi- 
table process, considering the potential power 
imbalance between unrepresented complainants 
and sophisticated employers? The Tribunal’s first 


decision was to reintroduce mediation. 


Past annual reports detailed why the Tribunal dis- 
continued offering mediation services. Although 
the reasons given are still accurate and continue 
to cause concern, the new situation facing the 
Tribunal (primarily unrepresented parties and a 
large increase in the number of cases) resulted in 
the reintroduction of mediation in March 2003. 
The Tribunal believes that mediation, especially 
when it involves unrepresented parties, allows for 
a more equitable and informal resolution of com- 
plaints; therefore, mediation is now offered in all 


cases referred to the Tribunal. 


However, there must be unanimous consent from 
all parties for mediation to take place. A Tribunal 
member is assigned as a mediator to assist the 


parties in determining whether a satisfactory reso- 


~ lution to the complaint can be found. Mediation 


is normally held within two to three months of 
referral, and the parties are advised that if media- 
tion does not resolve the matter, a hearing will 
commence within six months of referral from 


the Commission. 


To meet the concerns regarding mediation cited in 
previous reports, the Tribunal has introduced 
revised operating procedures for its mediation 
process, such as more detailed written mediation 
briefs, pre-mediation case conference calls and the 
publication of generic settlement results. The 
Tribunal also developed and delivered a very 
intensive training session on mediating human 
rights matters for its members. The expertise of 
Tribunal members provides a level of credibility 
to the process, allowing the parties to have confi- 
dence that their concerns will be heard and 


understood within a human rights context. 


For cases not resolved through mediation, the 
more formal hearing process is still a necessary 
and viable option, allowing for the establishment 


of important legal precedents that can be used to 
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resolve future complaints based on similar 


grounds or circumstances. There are many cases 


for which, because of the nature of the complaint, 


a formal hearing and decision are more appropri- 
ate for determining the issue of discrimination. 
This will always be the case. Mediation, while a 
valuable tool, is not the answer for all cases. For 
example, public debate and the presentation of 
expert testimony is extremely important for cases 
involving systemic discrimination issues, safety 
and health issues, or cases that establish national 
policy or define hiring or service standards for 


national industries. 


Since March 2003 the Tribunal has mediated 45 
cases. Refer to Table 2 below for an overview of 
the number of mediated cases in 2002 and 2003. 


To date, the rate of settlement through mediation 
has reflected the Tribunal’s early projections. 
However, it cannot take all the credit for the 
initial success of mediation. In most cases, the 


parties who come to mediation should be 


=~ 
cae) 


previously indicated, the Tribunal does have some 


congratulated for their commitment, flexibility 


and sincere effort to find a workable solution. As 


concerns about the potential imbalance between 
complainants and respondents. However, in most 
cases, respondents have been co-operative and 
understanding and have gone to great lengths to 
ensure that the complainant is treated with 
respect throughout the process. This has been 
very encouraging. 


Supreme Court of Canada 
Decision Dealing with the 
Tribunal's Institutional 
Impartiality 

For almost 20 years, respondents have been chal- 
lenging aspects of the statutory framework that 
created the Tribunal and the Commission. The 
main concern was that, because of certain struc- 


tural links between the two organizations, parties 


at the inquiry stage of the process would not 


Cases Mediated, 2002 to 2003 


No Resolution 
(Proceeded to hearing) 


14 


Note: Since March 2003, an offer of mediation was declined by one of the parties out of 14 occasions. 
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receive a fair hearing from an independent and 


impartial decision maker. 


In the 1990s, Bell Canada, a respondent to 

equal wages complaints before the Tribunal, 
raised this and other institutional concerns in 

a Federal Court application. After a 1998 Trial 
Division decision upheld Bell Canada’s argu- 
ments and halted the inquiry into the equal 
wages complaints, Parliament amended the 
Canadian Human Rights Act (CHRA). These 
amendments significantly reduced the statutory 
linkages between the Commission and the 
Tribunal. Nevertheless, Bell launched a new 
application and a 2000 Trial Division decision 
held that, even with the amendments, the 
Tribunal was still not sufficiently independent so 
as to provide a fair hearing. In 2001, however, 
this decision was overturned by the Federal Court 
of Appeal, which endorsed the fairness of the cur- 


rent statutory framework. 


Bell received leave to appeal the matter to the 
Supreme Court of Canada, and on June 26, 2003, 
this Court issued its decision in Bell Canada v. 
Canadian Telephone Employees Association 

2003 SCC 36. 


Before the Supreme Court, the institutional 
independence and impartiality of the Tribunal 
were challenged on two grounds, namely (1) the 
power of the Commission to pass binding guide- 
lines governing the interpretation the Tribunal 
must give to the CHRA in a class of cases and (2) 
the power of the Chairperson to extend members’ 
expired terms to complete any cases with which 
they are seized. 


The Court rejected all arguments. In particular, 

it noted that the euideline-making power does not 
undermine the Tribunal’s impartiality because the 
guidelines are merely another form of law. Being 
fettered by law does not in itself compromise 


impartiality. Furthermore, the Court held that 
the Tribunal has the authority to refuse to apply 
guidelines that it finds to be ultra vires, unconsti- 
tutional, made in bad faith or that infringe on 
procedural fairness. Moreover, it observed that 
guidelines cannot be passed to retroactively 


govern a case already before the Tribunal. 


With respect to the power to extend members’ 
appointments, the Court found that no concerns 
arise since the power is exercised by the Chairper- 
son who can be regarded as disinterested in the 
outcome of cases. At any rate, it noted that the 
Chairperson loses virtually all power over mem- 
bers once their appointments have expired and 
that their jurisdiction is extended merely to the 


completion of their outstanding cases. 


The issuance of the Supreme Court's decision sig- 
nifies the end of a long period of uncertainty for 
the Tribunal. It is now clear that not only is the 
Commission’s current guideline-making power 
acceptable from a fairness perspective, but also 
that the statute more generally strikes an appro- 
priate balance between the advancement of policy 
objectives and the rights of litigants to be judged 
by an independent and impartial decision maker. 


Changes in Tribunal 
Management 


The Canadian Human Rights Tribunal is a very 
small organization comprising approximately 25 
full-time employees, including 4 full-time mem- 
bers. The organization has had a history of retain- 
ing its employees through a program of fairness, 
equality and respect. It has 6 employees (25 per 
cent of current staff) who have more than 15 
years’ experience — including 3 with more than 
25 years’ experience — in the federal human 
rights process. The Tribunal’s Chairperson and 
Vice-Chairperson were originally appointed as 
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part-time members some 15 years ago. This long- 
term stability has allowed the Tribunal to deliver 
a very high and well-respected level of service 

to Canadians. 


However, there will now be some management 
changes. In October 2003, with the announced 
retirement of the Registrar after 25 years of service 
and the unanticipated appointment of the 
Chairperson as a judge of the Federal Court, the 
Tribunal will undergo a rebirth with new leader- 
ship. In addition, over the next three years, the 
Tribunal will lose three long-serving employees 


and possibly two full-time members to retirement. 


The Chairperson’s appointment to the Federal 
Court was a difficult and challenging event to 
which the Tribunal had to respond. Appointments 
to the Bench are made with no advance warning, 
and the individuals must immediately cease all 
duties of their current positions. The Tribunal is 
fortunate that its current Vice-Chairperson was 
just recently reappointed to a five-year term. As 
required by the statute, he has assumed the duties 
of the Chairperson until the government makes a 
permanent appointment. Thankfully, his vast 
experience with the Tribunal has made this transi- 
tion smooth and seamless. The staff has com- 
menced its transition planning in the event the 
appointee comes from outside the agency or even 
the government itself. Detailed briefings will be 
prepared for the new Chairperson. 


Preparations for the Registrar's replacement have 
followed a more routine process. Updates and 
revisions were made to the position description 
and core competencies were modernized to reflect 
current needs. The Public Service Commission, as 
the recruiter for executive-level positions, has 
assumed responsibility for the staffing of the posi- 
tion in accordance with government hiring prac- 
tices. The process has commenced with the intent 


of having the new Registrar on staff before the 
departure of the incumbent by March 31, 2004. 


In addition, succession planning for the replace- 
ment of the three upcoming retirements over the 
next three years is in place. The Tribunal is confi- 
dent that existing employees are fully capable of 
filling these positions, thereby carrying on the tra- 
dition of providing quality service to its clients. 


The loss of two senior officials within a four- 
month period will place an additional burden on 
staff. There will also be a period of adjustment to 
the styles and priorities of the new leadership. 


Office Relocation 


The Tribunal’s offices have been at the same loca- 
tion for the past 12 years. In 2003, Public Works 
and Government Services Canada (PWGSC) 
advised that the lease on the existing premises 
would expire in late 2003, thereby requiring a 
relocation. While this was good news in that the 
Tribunal would occupy a more central location, it 
added to an already very heavy workload. PWGSC 
has been very helpful in this process, but staff 
were required to develop very detailed and 
lengthy reports on specific space and operational 
needs; inspect various proposed sites; spend many 
hours working with architects and designers on 
developing floor plans as well as concepts and 
designs for a variety of unique millwork require- 
ments; locate and work with various suppliers on 
the delivery of equipment, furnishings and sup- 
plies; and oversee many other details in planning 
such a relocation. The successful move occurred in 
February 2004. 
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he rate of private and mediated case settle- 

ments observed in the past two years held 

relatively steady in 2003. The Commission, 
after referring complaints to the Tribunal, has 


continued to settle cases either through Tribunal 


of a hearing continued at a rate of about 73 per 
cent. With the reintroduction of Tribunal media- 
tion, the settlement of cases — independent of 
the Tribunal but through the Commission — has 
dropped sharply, as expected. Table 3 outlines the 


mediation or independent settlement discussions. rates of settlement from 1995 to 2003. 


In 2003, cases resolved before the commencement 


Withdrawn/ 
Discontinued| 


Percentage 


Hearin: 
c. Settled* 


-Commenced | 


Year of 
Referral 
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*Note: “Percentage Settled” does not include pending cases. Negotiated settlements between parties are beneficial 
and meet the requirements of the Act so long as each settlement meets the needs of the complainant and respon- 
dent and serves the public interest. Based on the intent of the Act, one without the others does not serve the 
interests of Canadians. 


PeAy Gree le 0 Annual Report 2003 


CANADIAN HUMAN RIGHTS TRIBUNAL 


The Impact of Settlements 
on Canadians 


What is the impact of mediated confidential 
settlements on Canadians? At this point, the 
Tribunal is not really sure. Although settlements 
have always been an important ingredient in the 
litigation process, the current numbers may show 
too much of a tendency to settle 
human rights disputes, and with 


what consequences? 


The more formal hearing process 
may have a much wider impact on 
ending discriminatory practices 
because it allows for a complete 
review and judicial analysis of the 
evidence and results in a published 
and public decision. There will 
always be cases that are settled. 

The Tribunal expects about 65-70 
per cent of cases will be settled 
through the Tribunal’s mediation 
process. It is confident that, with 
members conducting the media- 
tion, systemic and policy issues will 
be fully addressed and explored. 
Although the Tribunal cannot dictate the terms of 
final settlements, the fact that all issues are placed 
on the table for discussion provides the parties 
with at least some confidence that the issues at 
hand have been fully explored with an independ- 
ent expert in the field. With the publication of 
brief summaries of the mediation results on the 
Tribunal’s Web site, it is possible that similar dis- 
criminatory practices or acts are much less likely 


to occur in the future. 


Canadians have placed their trust in the 
Commission and the Tribunal to ensure that their 
rights and society's rights are fuily protected with- 
in the meaning of the CHRA. The Tribunal must 


continue to ensure that its actions prove that that 
trust is properly deserved. 


The Impact of Settlements on the 
Parties Involved 


The rate of settlement of cases also has an impact 
on the parties involved. For those cases where set- 
tlements were not reached — either 
through the Commission or the 
Tribunal mediation process — and 
where the Commission considered 
that a reasonable offer had been 
made by the respondent, the 
Commission typically decided that 
it was appropriate to withdraw 
from the cases. In these situations, 
the complainants were required to 
proceed to hearings and present the 
cases on their own. This adds to the 
emotional burden and stress placed 
on complainants and also adds to 
the Tribunal’s workload. To ensure 
that complainants are fully aware of 
the potential for the Commission’s 
withdrawal from a case, the Tribunal 
mediator now raises with all parties the issue of 
future Commission participation in order to 
assist the complainants in making the decision as 
to the acceptance of the respondent's final offer 


of settlement. 


The Impact of Settlements on 
Tribunal Resources 


Most settlements reached by the parties in the 
past two years occurred within two weeks of the 
scheduled commencement of the hearing. With 
such little warning of a settlement, the time, effort 
and resources devoted to plan and organize hear- 


ings by Registry staff were still required. As a result, 


~ 
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when a settlement is confirmed at the last minute, tion, to ensure that mediation does not become a 
the Registry is still obliged to pay for last-minute delaying measure, the parties are given two 
cancellation fees for professional services and months from the date of referral to make use of 
facilities contracted to conduct the hearing. the Tribunal’s mediation services. If mediation 


j : tm’) o does not happen or a settlement is not achieved 
However, with the reintroduction of mediation in ee ; 
: f within two months, a hearing date is set and that 
2003, settlement discussions now occur much ear- 
“aie date cannot be postponed for the purpose of new 
lier in the process and cases are settled well before Vy 

mediation. This has proven to be a balanced 
the planned start of the hearing. This saves ee d dj 
‘ approach to fairness and expediency. 
Tribunal staff many hours of work and also results uy 7 es 


in direct and verifiable financial savings. In addi- 
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he mission of the Tribunal is to provide Canadians with a fair and efficient public inquiry process 
. for the enforcement of the CHRA and the Employment Equity Act. Its principal goals in carrying out 
: this responsibility are to conduct hearings as expeditiously and fairly as possible, and to render fair 


and impartial judgments that will stand up to the scrutiny of the parties involved as well as to the courts. 
In other words, whatever the result of a particular case, all parties should feel they were treated with 


The Tribunal’s operational goals for 2003 were to 


¢ commence a hearing within 5 months of a 


referral 80 per cent of the time, 


e render Tribunal decisions within 4 months of the 


conclusion of a hearing 90 per cent of the time, 


¢ work with the Department of Justice on possible 
amendments to the CHRA in response to the 
La Forest Report, and 


¢ provide all clients with quality service through 
the provision of fair and accurate information 


on the Tribunal’s procedures and processes. 
Our results for 2003 are as follows: 


¢ Timeliness of the hearing process — The Tribunal 
did not fully meet its first objective. For cases 
referred in 2003, of the 17 cases that com- 
menced a hearing, 8 commenced within 
5 months of the referral. As noted later in this 
section, we are now of the view that 6 months is 
a more reasonable time frame to commence a 
formal hearing. In fact, 13 of the 17 cases did 
hold the first hearing day within the 6-month 
period. For a comparison, in 2002, 17 cases pro- 
ceeded to hearing: 2 within 5 months, 6 within 
6 months and 11 required more than 6 months 


to begin the formal hearing process. 


* Timeliness of rendering decisions - In 2003, 10 of 


respect and fairness and were given the opportunity to fully present their cases. 


the Tribunal’s 12 final decisions were rendered 
within our 125-day time period. Members have 
rendered 78 per cent of the Tribunal’s last 19 
decisions within the 4-month target. Progress is 
being made in this area, and the Tribunal 
believes that in 2004 it will be able to release 
90 per cent of its decisions within 4 months of 


the conclusion of the hearing. 


Amendments to the CHRA - The Department of 
Justice has not moved forward with the drafting 
of amendments to the CHRA. There have been 
some very preliminary discussions; however, the 
Tribunal does not anticipate any substantive 
discussions until late in 2004-2005. 


Provision of service/information to clients - The 
Tribunal has carried out many changes to its 
public information to better serve its clients. 
This includes a complete redesign of its Web site 
with upgraded search capabilities and new 
information, a guide to how the Tribunal oper- 
ates, revised operating procedures and media- 
tion services. An information kit is in develop- 
ment, as are pamphlets designed to help unrep- 
resented parties, information about e-filing and 
samples of legal documents. 


The next section expands on the Tribunal’s opera- 


tional goals and the results to date. 


nual Report 2093 PAcGsE® eld 


CANADIAN HUMAN RIGHTS TRIBUNAL 


Timeliness of the 
Hearing Process 


ince January 1998, the Tribunal has been 

committed to reducing the time to complete 

a case to 12 months (from the date of refer- 
ral to the release of a decision). Although the 
average number of days to complete a case was 
244 in 2001 and 208 in 2002 — and, so far in 
2003, an average of 152 days with about half of 
the cases now closed — all are well within the 
one-year target. However, the time to complete 
cases varies widely. Refer to Table 4 for more 
information about the average number of days to 


complete cases from 1997 to 2003. 


As noted, most cases are settled without the need 
for a hearing. For cases requiring a full hearing 
and decision, the average time to close a case in 
2001 was 384 days, with six cases requiring more 
than one year to finalize. In 2002, the average was 
272 days, with none exceeding the one-year time 
frame. (Note: One case is still in the system and, 
if it requires a hearing, will have been active for 
more than one year.) Although the Tribunal’s per- 
formance appears improved in 2003, many cases 
remain active and the numbers for 2003 still will 
not be fully satisfactory as not all cases will be 
completed within one year. In a number of the 
longer proceedings, these delays have been 
beyond the Tribunal’s direct control, resulting 


Average Days to Complete Cases, 1997 to 2003 


1997 1998 1999 2000 2001 2002 2003* 


From date of referral from the 
Canadian Human Rights 
Commission 


To provide direction to parties 
To mediate a case 


To settle a case 
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from, for example, requests for additional time 
from the parties, Federal Court applications or the 
complexity of the case. 


Unrepresented Parties 


For cases with unrepresented parties, the Tribunal 
finds it increasingly difficult to close cases within 
one year. At the end of 2003-2004, this target 
will be reviewed to determine whether it is still 
viable and valid. Next year’s report will indicate 
how the Tribunal has been doing with its 
increased caseload and with those cases involving 


unrepresented parties. 


Tribunal Responses 


There is an overall reduction in the average num- 
ber of days required to process and close case 
files. While the number of referrals has increased 
more than threefold — from 37 in 1999 to 130 
cases in 2003 — the number of available mem- 
bers and staff has decreased. Although two of our 
part-time members became full-time in 2001, 
since the start of 2002 we have lost two part-time 
members and the Chairperson was appointed a 
judge. As of the end of 2003, none of these indi- 
viduals have been replaced. Most cases in 2002 
and 2003 were assigned to full-time members 
who were able to devote as much time as neces- 
sary to each case. However, with the recent depar- 
ture of the Chairperson, more cases are now being 


assigned to part-time members. 


With the increased caseload, part-time members 
will be called on more frequently than in the past 
to adjudicate cases, increasing operating costs and 
probably adding to delays in processing cases. The 
Tribunal has asked the Minister to confirm the 
appointment of a new Chairperson and to consid- 
er more full-time and/or part-time members to 


address this concern. 


Until the winter of 2003, the Tribunal’s case man- 
agement process allowed it to schedule hearings 
as quickly as the parties were prepared to move 
forward. In the past, the Tribunal has boasted 
about its ability to hold a hearing on any issue 
within five days — and in some cases within 24 
hours — of receiving a referral or a request for a 
ruling. Today, with the dramatic increase in the 
number of cases, the Tribunal regrets that it can 
no longer live up to the statement. In fact, for a 
brief time in mid-2003, new cases were placed on 
hold while the Tribunal attempted to catch up 
with its existing caseload. While the above figures 
seem comparable to 2002, there are still many 
active files open from 2003; this will increase the 
averages (see Table 4). As stated earlier, new staff 
have been hired on a term basis to ensure that the 
Tribunal continues to do its best in meeting estab- 
lished service standards and, most importantly, 
the needs of its clients. However, without addi- 
tional permanent resources, it is possible that a 
backlog in processing cases may happen for the 
first time in the Tribunal’s history. 


To date, the Tribunal has not received complaints 
from its clients about the delay in moving cases 
through the system. In part, this is because the 
counsel who will be present at the hearing do 
not usually become involved in the case until 
after it is referred to the Tribunal by the 
Commission — and any short delay is usually 


welcomed by counsel. 


The Scheduling Process 


For the Tribunal process to be meaningful and 
effective, parties must be given sufficient time to 
prepare and complete well-thought-out cases. 
New procedures incorporating questionnaires 
have allowed the scheduling process to be com- 
pleted within four to six weeks after a case is 
referred by the Commission. The Tribunal 
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believes, if procedural fairness is to be given to 
all parties, it is unrealistic to expect that the 
scheduling process put in place at the end of 
2002 and used throughout 2003 can be meaning- 
fully improved, since hearing dates are deter- 
mined more by the availability of counsel than 
by the Tribunal. 


Hearings have typically started three to five 
months after referral. Based on current workload 
and new operating procedures related to media- 
tion, the time required to commence a hearing is 
expected to be six months. The Tribunal believes 
this new timeline is fair and reasonable. In addi- 
tion, it is prepared and can move more quickly 
at the request of individual parties. Hearings, 

if requested by the parties, can be commenced 
within two months of referral for specific or 


unusual cases. 


Motion Interventions/ 
Procedural Challenges 


Motion interventions and procedural challenges 
are also common and they continue to cause 
slowdowns in the process. However, with the sen- 
sitivity and importance of the issues the Tribunal 
deals with, these types of legal challenges are to 
be expected. 


With the many unrepresented parties now appeat- 
ing before the Tribunal, logistical and operational 
problems are now adding to delays. For example, 
the Tribunal received a complaint from an indi- 
vidual who worked in the North. Since filing the 
complaint, the complainant has moved to another 
province. The Commission is no longer a party to 
the proceedings and will not pay for the com- 
plainant to travel to the North. The respondent, 
who owns a very small business and is without 
legal counsel, is also not prepared to travel 


because this individual’s witness, whose travel 


costs would have to be paid by the respondent, 
lives in a small isolated community in the North. | 
Video conferencing is not available. Needless to 


say, this is a logistical dilemma for the Tribunal. 


To further complicate the matter, the respondent's 
representative is not fully conversant in either 
French or English, a situation that reduces the 


effectiveness of a telephone conference. 


The Tribunal developed and submitted several 


options to the parties for consideration. However, 


the case was delayed for more than seven months. 
If the Commission were a full participant, it 
would have arranged for the complainant to travel 
to the North, and either mediation or a formal 
hearing would have concluded by now. The reality 
is that this type of situation is going to become 
more frequent. With so many unrepresented par- 
ties, the Tribunal is going to be faced with many 
new challenges and it must become more creative 


in finding workable solutions to these problems. 


There has also been an increase in the number of 
disability complaints involving complainants suf- 
fering from depression, post-traumatic stress syn- 
drome or other mental illness. The Tribunal recog- 
nizes the special needs of these individuals and is 
sensitive when implementing a case management 
process for these types of cases. These com- 
plainants are normally slow to respond to 
Tribunal inquiries and at times have difficulty 


making firm commitments on dates and process- 


es. It is even more difficult to proceed when the 
Commission is not a full participant and the com- 
plainant is on his or her own. The complainant 
normally seeks delays in the process until counsel 
or other professional assistance can be retained. 
In most cases, the complainant is not successful in 
retaining the services required and, as a result, 
cases of this kind often do not proceed within 

the time frames established under our guidelines. 


However, the Tribunal will not unnecessarily 
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pressure a person who is suffering from these dis- 
orders to meet its schedule. That being said, the 
Tribunal must also ensure fairness to the respon- 
dent, and will not consent to the case being indef- 
initely delayed. The Tribunal has found respon- 
dents to be extremely co-operative and under- 
standing when dealing with these individuals. 


Looking Ahead 


With the kind of delays outlined above, 

expecting that all cases can be completed ina 
12-month period is not realistic. However, based 
on new operating procedures and some recent 
rulings from the courts, the Tribunal is cautiously 
optimistic that, once it adjusts to the new reali- 
ties, it can complete most cases within the 
12-month time frame. In the winter of 2002, 

the Minister appointed two new full-time 
members to the Tribunal; this has helped tremen- 
dously in the processing of cases. As mentioned 
previously, the Tribunal may also find it neces- 
sary to ask the Minister to consider additional 


full-time appointments. 


Because of the nature of the cases before the 
Tribunal, imposing tighter time constraints might 
exert undue pressure on the parties involved, 
thereby denying Canadians natural justice and 


the right to be heard. Unreasonable timelines 
lead to poor presentations of cases and poor 
judgments. This benefits neither the interest of 
Canadians nor the human rights process. The 
challenge for the Tribunal is to find the right 
balance in each case. With case management 
now in the control of full-time members, it is 
much more likely to find that balance. 


On average, the number of days required to hear a 
case by each of the major grounds are compara- 
ble, except for complaints based on race, colour, 
or national or ethnic origin. These complaints 
generally involve allegations of a systemic prob- 
lem and multiple discriminatory actions over a 
long period of time. Consequently, the number of 
witnesses called in these types of cases is much 
greater than for other grounds. In cases where 
race, colour, or national or ethnic origin is not the 
basis for the complaint, the alleged discriminatory 


act is generally a single occurrence. 


Since the introduction of full-time members to 
the Tribunal, it has seen a decrease in the number 
of days required to complete individual cases. The 
increased experience of these members combined 
with improved case management has allowed for 


greater efficiency in the hearing process. 
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Timeliness of 
Rendering Decisions 


n 2003, 12 final decisions and 32 interim 

rulings were rendered by the Tribunal. Of 

those, only two were outside the four-month 
guide for rendering decisions from the close of a 
hearing. There has been an improvement each 
year for the past four for releasing decisions ina 
more timely fashion. The Tribunal expects that, 
with many referrals in 2003, 2004 will produce 
many more final decisions and interim rulings 


than in the past. 


Amendments to 
the CHRA 


hree and a half years after the Canadian 

Human Rights Act Review Panel recommended 

sweeping changes to the way the federal gov- 
ernment enforces human rights, the Tribunal con- 
tinues to await the response of the Department of 
Justice. Promoting Equality: A New Vision recom- 
mended a new process for resolving human rights 
disputes, one designed to end the Canadian 
Human Rights Commission’s “monopoly on com- 
plaint processing.” Chaired by former Supreme 
Court of Canada Justice the Honourable Gérard La 
Forest, the Review Panel proposed that public legal 
assistance be made available for complainants to 
bring their cases directly to the Tribunal. It recom- 
mended that the Commission cease to investigate 
complaints; rather, both the initial screening of 
complaints and the investigation phase would be 
undertaken by the Tribunal. The changes would 
eliminate potential “institutional conflicts between 
the Commission’s role as decision maker and advo- 


cate,” according to the Review Panel. 


Such profound changes would significantly trans- 
form the structure and function of the Tribunal. 
Not only would the larger caseload necessitate the 
appointment of more members, but the Tribunal 
would also need to increase its research and 
administrative capacity. Moreover, it would have 
to develop new methods of operation, including a 
new system of case management. Much work has 
been done over the last year with respect to the 
implementation of the Review Panel’s recommen- 
dations. In May 2002, the Minister of Justice 
announced that he planned to introduce amend- 
ments to the Act in the fall of 2002. However, 
such amendments have not yet been introduced. 
The Tribunal remains prepared to implement a 
new system whenever amendments are brought 


forward and approved by Parliament. 


Provision of Service/ 


Information to Parties 
and the Public 


or its central mandate — to conduct fair and 

impartial hearings — the Tribunal has not 

completed any formal studies or reviews 
since 2002. However, informal feedback from its 
clients indicates Registry services are meeting the 
needs of parties. In accordance with the govern- 
ment’s initiative on service delivery, the Tribunal 
conducted a survey in the fall of 2002 based on 
the Common Measurement Tool developed by 
Treasury Board. The survey was administered to 
the Tribunal’s primary clients: complainants, 
respondents, complainant counsel, respondent 
counsel and counsel for the Commission. 


The results of the survey show that the level of 
satisfaction with the services provided by the 


Tribunal is 72 per cent. The survey demonstrates 


— 
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that the Tribunal is doing very well in all areas 
assessed by the Common Measurement Tool, 
except perhaps in its communication about hear- 
ing services, an area with which only 60 per cent 
of questionnaire respondents were satisfied. At the 
time of the survey, the Tribunal had already start- 
ed developing a guide that explains the entire case 
process in non-legal language. It is confident that 
What happens next? A guide to the Tribunal 
process (available on the Tribunal Web site at 
www.chrt-tcdp.gc.ca/about/tribunalrules_e.asp) 


will help to increase satisfaction in this area. 


The clients surveyed also seemed to be confused 
about the roles of the Tribunal versus that of the 
Commission, as some comments pertained to a 
mandate or service offered by the Commission 
and not by the Tribunal. For this reason, the 
Tribunal engaged a firm to conduct an analysis of 
its communication tools and strategies. To 
respond, the Tribunal developed some new infor- 
mational materials aimed at clarifying the 
Tribunal’s role and how it conducts its business. 


These materials will be available in early 2004. 


The Tribunal decided not to conduct another 
survey this year, as was suggested by the guide- 
lines for the Service Improvement Initiative. 
This decision stems from concerns as to the 
validity of results based on responses from the 
relatively small number of clients who would be 
available for a survey. Moreover, a period of at 
least two years is necessary to establish a client 
base sufficient for the purpose of validating the 


survey results. 


Informally, very few complaints have been 
received about Tribunal services. The Tribunal did 
receive an informal complaint about the inability 
of callers to access the Tribunal’s voice-mail sys- 
tem in French. The Tribunal identified the prob- 


lem and took immediate action to solve it. 


Improve Public 


Awareness and Use of 
the Tribunal’s Public 
Documents 


s part of the Government On Line initiative, 

the Tribunal Web site was redesigned 

according to the Common Look and Feel 
guidelines as well as the results of a client satisfac- 
tion survey. The new site has been operational 
since early 2003 and comments received from 
members of the legal community and the public 
have been positive. Further enhancements were 
made to improve access to decisions and rulings, 
including the implementation of a more powerful 
search engine and decision classification system. 
A hearings schedule is updated regularly, and new 
decisions and rulings are available on the date of 
release (see www.chrt-tcdp.gc.ca/decisions). All 
previous decisions and rulings continue to be 
accessible in either HTML or portable document 


format (pdf) and they are keyword searchable. 


In June 2002, the Tribunal published What hap- 
pens next?, a plain-language guide that describes 
what happens when a human rights case is 
referred to the Tribunal from the Canadian 
Human Rights Commission. For publication in 
early 2004, the Tribunal is developing some new 
informational materials aimed at clarifying the 
Tribunal’s role and how it conducts its business. 
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Modern Comptrollership 


AL 
/ 


n 2003, the Tribunal made significant progress in completing many of the activities identified in the 


Modern Comptrollership implementation action plan of November 2002 (available at 


http://www.chrt-tcdp.gc.ca/about/ reports_e.asp). 


Completed tasks included the following: 


° preparing a departmental employment 


equity plan; 


e identifying roles and responsibilities and service 


level standards for all positions; 
° updating competency profiles for core positions; 
e developing training plans for all staff, 
e documenting risks and mitigation measures, 


preparing a risk policy and corporate 
risk profile; 


° preparing a departmental policy on values 
and ethics; 


¢ taking a complete inventory of all assets, 


furniture and equipment; and 


e establishing an Intranet site to communicate 
information to staff on a wide variety of sub- 


jects, including Modern Comptrollership. 


Completing these activities provided the Tribunal 


with the foundation needed to implement and 
sustain the Modern Management practices that 
will provide Canadians with better programs, 


services and public policies. 


Tribunal Rules of Procedure 
Since 1998, the Tribunal Chairperson has had the 


authority to institute rules of procedure governing 
the conduct of Tribunal hearings. For the past few 
years the Tribunal has been working with draft 
rules — making occasional amendments — with a 
view to one day submitting a refined version to 
the Department of Justice for review and eventual 
publication in the Canada Gazette. At the end of 
2002 and beginning of 2003 the Tribunal 
Chairperson convened roundtable meetings with 
counsel who regularly appear before the Tribunal 
to obtain their views on how the rules are work- 
ing. While a number of discreet concerns arose 
out of these meetings, there seemed to be a con- 
sensus that the rules were working well in that 
they were facilitating timely and orderly disclo- 
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sure as well as generally enhancing the fairness of 
the process. 


While another set of amendments (largely based 
on the latest round of counsel feedback) was 
projected for 2003, this has been delayed due to 
uncertainties surrounding the participation level 
of the Commission in cases before the Tribunal. 
In effect, it appeared for a time that specific 
changes to the rules might be necessary to address 
the respective responsibilities of the complainant 
and Commission in the pre-hearing phase. 
Nonetheless, the expectation is that regardless of 
how the situation related to Commission partici- 
pation evolves, there are enough amendments 
that do not touch directly on this issue to warrant 


their prompt implementation in 2004. 


Employment Equity 

In 1996, the Tribunal’s responsibilities were 
expanded to include the adjudication of com- 
plaints under the Employment Equity Act, which 
applies to all federal government departments and 
to federally regulated private sector employers 
with more than 100 employees. Employment 
Equity Review Tribunals are created as needed 
from members of the Tribunal. Since the first 
appointment of such a tribunal in 2000, only 
seven other applications have been received, none 
of which were made in 2003. To date, there are no 
open cases and no hearings have been held 
because the parties have reached settlements 


before hearings commenced. 


The Employment Equity Act is scheduled for 


parliamentary review in 2005. 


Pay Equity 

There have been no new pay equity case referrals 
under s.11 of the Act since 1997. The Tribunal is 
awaiting, with interest, the recommendations of 
the Bilson Committee Pay Equity Task Force, 
upon completion of its review of s.11. 


In 2003, hearings continued in one of the 
Tribunal’s two remaining pay equity cases and 
concluded in the other, as follows: 


¢ Canadian Telephone Employees’ Association 
(CTEA) et al. v. Bell Canada — Hearings in this 
case continued throughout 2003, resulting in 
37 hearing days in 2003 and a total of 166 days 
since hearings began in 1998. A notable change 
took place in this case in October of 2002, as 
the CTEA withdrew its complaint against 
Bell Canada. The complaints of the 
Communications, Energy and Paperworkers 
Union of Canada and Femmes-Action are con- 
tinuing. On June 26, 2003, the Supreme Court 
dismissed Bell Canada’s appeal in regard to 
the Tribunal’s independence and impartiality, 
allowing hearings to continue, possibly for 


another two to three years. 


Public Service Alliance of Canada (PSAC) v. 
Canada Post - After nearly a decade — and 
comprising a total of 414 hearing days — this 
is the Tribunal’s longest-running case. In 2003, 
there were 14 days of hearings, during which 
all parties finished presenting their evidence. 
Written final submissions were completed early 
in 2003 and final arguments were heard in the 
spring and early summer. A final decision may 
be released by the end of 2004. 
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Tribunal Decisions Rendered 


Desormeaux v. Ottawa-Carleton Regional Transit 
Commission 2003 CHRT 2 


The complainant was employed with the respondent as a bus operator 
for nearly nine years. The complainant was frequently absent from work 
because of a variety of illnesses and injuries, including migraines, kidney 
stones, gall bladder problems, ovarian cysts, viruses, a broken ankle, a 
back injury, bronchitis and stress. Her employment was terminated in 
1998 because of her chronic absenteeism. She alleged that this constitut- 


ed discrimination on the basis of disability. 


At issue in this case was whether the complainant was disabled, and 
whether the respondent accommodated the complainant to the point of 
undue hardship. The respondent argued that no prima facie case of dis- 
crimination had been established because the complainant could not be 
considered to be suffering from a disability. However, after considering 
evidence from the complainant's physician, the Tribunal determined that 
the migraines from which the complainant suffered did indeed constitute 
a disability within the meaning of the CHRA. The headaches caused her 
to become significantly incapacitated and interfered with her ability to 
do her job. The Tribunal also found that this disability was a factor in 
terminating her employment. This established a prima facie case of dis- 
crimination. Moreover, the Tribunal found that the respondent had not 


accommodated the complainant to the point of undue hardship. 


Although the Tribunal accepted that intermittent absenteeism could 
potentially create undue hardship for an employer, that was not the case 
here. The Ottawa-Carleton Regional Transit Commission had a large and 
interchangeable workforce. The services provided by the respondent 
were time-sensitive, but a system was in place to compensate for driver 
absences. As a result, the complainant's absences would not have caused 


an excessive drain on the system. Furthermore, the respondent did not 
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explore the possibility of providing a non-driving job to the com- 
plainant. The complaint was therefore substantiated. The complainant 
was reinstated to her former position and awarded damages for lost 


wages and special compensation. (Judicial review pending.) 


Hill v. Air Canada 2003 CHRT 9 


The complainant was employed as a mechanic with the respondent. He 
believed his work environment was overtly racial. He also believed that 
menial tasks were being assigned to him; he considered these tasks to be 
beneath his dignity. The complainant also experienced problems with 
his supervisor and alleged that he was supervised more closely than 


other employees. However, the Tribunal was of the view that the com- 


plainant’s provocative attitude was partly responsible for this increased 
level of supervision. The complainant also argued that he was denied 
the position of Aircraft Planner III because of racial motives. However, 
the evidence suggested that the complainant was not qualified for the 
position and had fared badly on the interview. 


The Tribunal found that the complaint of discrimination was not sub- 
stantiated and that the evidence in support of the complaint was vague 
and impressionistic. Although there was a lack of minorities employed in 
senior positions with the respondent, the Tribunal could not infer from 
this that the complainant was discriminated against. Rather, the Tribunal 
was of the view that the complainant's problems were a product of his 
own making. Similarly, the Tribunal ruled that the conflict between the 


complainant and his supervisor was not a product of race, but of the 


complainant's attitude towards his work and his resentment of authority. 


The harassment complaint was based on the racial jokes and graffiti in 
the workplace. In dealing with a harassment complaint, the Tribunal 
adopts the perspective of a reasonable victim. In this case, the respondent 
had put in place a harassment policy. The Tribunal was of the view that 
management made a serious, albeit limited, attempt to deal with the 
racial issues in the workplace. The evidence regarding the graffiti was that 
it was only a problem in the washrooms and that the respondent took 
steps to control it. As for the racial jokes, the evidence showed that they 
were a general rather than a specific problem in the respondent's work- 
place: many mechanics, including the complainant, were not respectful 
of other employees. It would not be acceptable for the complainant to 
come before the Tribunal to seek relief for activities in which he willingly 


participated. Accordingly, the Tribunal dismissed the complaints. 
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Parisien v. Ottawa-Carleton Regional Transit Commission 
2003 CHRT 10 

The complainant was employed with the respondent as a bus operator 
for more than 18 years. The complainant suffered through several trau- 
matic episodes from 1979 until 1994, including the end of his engage- 
ment, the death of his mother, a violent assault by a bus passenger, the 
sudden death of his father and death threats made by another passenger. 
Following the last of these incidents, the complainant began experiencing 
stomach pains and felt sick. He subsequently went on a leave of absence 
based on medical certificates issued by his family physician that referred 
to his state of anxiety and job tension. The complainant was later diag- 
nosed with post-traumatic stress disorder (PTSD) by a psychiatrist and 
psychologist. He received therapy and was later deemed ready to return 
to work. However, other unsettling incidents on the job led to a recur- 
rence of his anxieties. He underwent more therapy, and in January 1996 
his doctors cleared him for a return to work. The respondent terminated 


his employment in February 1996 because of chronic absenteeism. 


The complainant established a prima facie case of discrimination: there 
was no question that PTSD constituted a disability and that this was a fac- 
tor in terminating the complainant's employment. The evidence showed 
that the decision was based on his past record of attendance, which was 
inextricably linked to his disability. The Tribunal found that the respon- 
dent, in contravention of the requirements of its Attendance Management 
Program, had not made every effort possible to accommodate the com- 
plainant. There was no evidence that the respondent consulted the doctors 
regarding the possibility of alternate employment. Furthermore, the 
respondent had a large and interchangeable workforce designed to cope 
with absenteeism. The Tribunal accordingly found that accommodation of 
the complainant would not impose undue hardship on the respondent. 
The complainant was reinstated to his former position and awarded dam- 


ages for lost wages and special compensation. (Judicial review pending, ) 


Day v. Department of National Defence and Hortie 

2003 CHRT 16 

The complainant alleged, among other things, that the individual 
respondent had sexually harassed her while they were both in the serv- 
ice of the government respondent. Partway through the hearing of the 
inquiry, the respondents brought an application for the dismissal of the 
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case on the grounds that the complainant was incapable of testifying or 
prosecuting the complaint. The Tribunal noted the complainant's asser- 
tion in her testimony that other people had planted thoughts or phrases 
in her mind, certain of which related to the substance of her allegations 
in the case. It further noted that the complainant's conduct on the wit- 
ness stand revealed disassociative states and an inability to distinguish 
between her own disordered perceptions and reality. Ultimately, the 
Tribunal was unable to assess the accuracy of her testimony and it con- 
cluded that her psychological state, both at the time of the events she 
was testifying about, and at the current time, prevented her from giving 
testimony that could be relied upon. 


On the issue of the complainant's ability to prosecute the case, the 
Tribunal noted that she was unrepresented and yet had carriage of the 
complaint. It then observed that she did not have the emotional and 
psychological resources to participate normally in the process, regardless 
of any accommodation that could be extended to her. Her behaviour 
was irrational and she did not appreciate the consequences of the deci- 
sions she made in the context of the hearing process. Ultimately, her 
inability to make meaningful decisions could result in her subjecting 
herself to irreparable legal, psychological and emotional harm. She was 
thus found to be incapable of participating in the process or instructing 
counsel. In these circumstances, the only appropriate recourse was to 
dismiss the complaint; granting an adjournment to the complainant 
until she became competent would add an unacceptable delay to a 
process that had already gone on for too long. The respondents had 
always denied the allegations, and had had to endure their scandalous 


repercussions for several years. (Judicial review pending.) 


Warman v. Kyburz 2003 CHRT 18 


The respondent Kyburz (who did not appear at the hearing) was alleged 
to have telephonically communicated material that was likely to expose 
persons identifiable on a prohibited ground of discrimination to hatred 
or contempt. The Tribunal first noted that the act of posting messages 
on the Internet fell within the definition of telephonic communication 
for the purposes of the Act. The Tribunal then reviewed messages posted 
on the respondent's Web site and found that they asserted that Jewish 
people are innately devious, treacherous and murderous. The messages 
stated that Jews intend to kill “white children” and take over the world. 


Other messages openly advocated the extermination of the Jewish peo- 
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ple. Jews were described as “sub-human”, “scum”, “vermin” and “low- 
lives”. The messages were rendered more persuasive through reliance on 


purportedly academic sources. 


The Tribunal concluded, in light of the foregoing, that these messages 
were likely to expose persons of the Jewish faith to hatred or contempt 
on the basis of religion or perceived race — and in the case of Jews of 
European descent — national or ethnic origin. The Tribunal also found 
that the respondent had infringed the Act by retaliating against the com- 
plainant. After the complainant filed his complaint against the respon- 
dent, the respondent escalated a campaign of Web forum messages 
directed against the complainant; one posting in particular appeared to 
be a letter addressed to the complainant's place of employment, urging 
that he be dismissed. In other postings the respondent threatened the 
complainant's life, threatened to file criminal charges against him and 
threatened to distribute flyers in his neighbourhood that were designed 
to destroy his reputation. The Tribunal ordered the respondent to cease 
the discriminatory conduct (including the retaliation), and also ordered 


the payment of a penalty, damages for wilful and reckless conduct, and 


damages for pain and suffering. 


Bushey v. Sharma 2003 CHRT 21 


The complainant alleged that the respondent sexually harassed her dur- 
ing the period when they were both members of their union’s local 
executive. The Tribunal found that the complainant was a credible wit- 
ness whose testimony was detailed, comprehensive, forthright and bol- 


stered by contemporaneous notes. In addition, the respondent's credibil- 


ity was weakened by his unbelievable assertions of fabrication on the 
complainant's part, his vague testimony and his failure to even reply to 


several significant allegations against him. 


The Tribunal noted that the respondent directed sexual conduct 
towards the complainant on numerous occasions. In particular, after 
driving her home from the union office one afternoon, he suggested 
that they have sex and asked if he could kiss her. On another occasion, 
in the union office itself, he pinned her from behind between a chair 
and a desk, grabbed her forearms, began kissing her hair, head and 
neck, and insisted that she have sex with him. In addition, he would 
leer at her and make repeated compliments about her appearance. The 
Tribunal was also persuaded that the complainant had made it plain, in 


part through written communications clearly rejecting the respondent's 
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advances, that his conduct was unwelcome. The unwelcome nature of 
the respondent's actions should also have been evident to him given 
the sexual harassment sensitivity training he had received as well as his 
receipt of an express notification from union colleagues to cease con- 
tacting the complainant. Finally, the Tribunal found that the respon- 
dent's actions were severe and persistent enough so as to poison the 
complainant's work environment to the point where she feared for 
her physical well-being. The Tribunal ordered that the respondent 
compensate the complainant for part of the expenses related to her 
change of residence, pay damages for pain and suffering, pay damages 
for wilful and reckless conduct, and attend a training session in regard 


to sexual harassment. 


Dawson v. Eskasoni Indian Band 2003 CHRT 22 


The complainant alleged that the respondent had denied him social 
assistance benefits because he was not a band member, thereby discrimi- 
nating against him on the basis of race and colour. At the hearing, the 
respondent conceded that the complainant is entitled to receive social 
assistance benefits. It agreed to commence paying him benefits and to 


compensate him in respect of his past entitlement. 


The complainant also claimed $20,000 in damages in respect of his pain 
and suffering and $20,000 in respect of the respondent's wilful and 
reckless conduct. While the Act currently allows damage awards up to 
these amounts, prior to 1998 the maximum amount allowable for both 
wilful and reckless conduct as well as suffering in respect of feelings or 
self-respect was a combined total of $5,000. The Tribunal noted that the 
complaint had been filed in 1996, prior to the 1998 amendments that 
raised the damages limit. The Commission argued, however, that the 
amendments should still apply, since the refusal to grant the com- 
plainant his benefits was a continuing and ongoing discriminatory 
practice. The Tribunal held that to accept this argument would be to 
automatically grant retrospective effect to every legislative amendment 
so long as the complainant continues to suffer from a long past event. 

It concluded that the amendments could only apply prospectively. 
Therefore the complainant was subject to the old combined damages 
limit of $5,000. The Tribunal considered the deep sense of unfairness 
the complainant felt when he was denied social benefits as well as the 
fact that the respondent had continued to deny him benefits despite a 
1996 Tribunal decision (in another case) that had held such a denial to 


Annual Report 2003 


LU 


——— 


aa: 


PrA Gee 2°77 


CANADIAN HUMAN RIGHTS TRIBUNAL 


be discriminatory. It ordered the respondent to pay the maximum 
payable at the time: $5,000. It also ordered payments to commence for 
the future as well as interest on the back payment of benefits. 


Groupe d’aide et d’information sur le harcélement sexuel 
and Des Rosiers v. Barbe 2003 CHRT 24 


The complainants alleged that the complainant, Des Rosiers, had been 
harassed by her supervisor, Barbe, in respect of her race, sex and nation- 
al or ethnic origin. The harassment was alleged to have occurred while 
Des Rosiers and Barbe were both employed on the production team ofa 


cultural affairs television show. 


The Tribunal found that Barbe (who did not appear at the hearing) had 


exposed Des Rosiers to conduct implicating a number of prohibited 
grounds of discrimination. (1) His sexual conduct included gesturing 
towards his crotch in her presence, making repeated comments about 
her breasts, advising her to have sex with her colleagues in order to get 
ahead at work and suggesting she only got her job because she had slept 
with an executive in the corporation. (2) In addition, he targeted her 
race and national or ethnic origin by making remarks about her skin 
colour, comparing her to his dog, stating that dancing was in her blood, 
exhibiting distaste for all things related to her Haitian background, 
implying that she was not worthy enough to report on mainstream 
Québec culture, and exposing her to a demeaning and insulting “mas- 


querade” ridiculing Black persons. 


The Tribunal held that Barbe’s conduct was clearly undesired and unso- 


licited. On occasion, Des Rosiers verbally objected to his remarks, but 


she also expressed her concerns about Barbe’s behaviour to manage- 
ment. Ultimately, Barbe ought to have known that conduct such as his 
was unwelcome. Moreover, given the extended duration of his offensive 
conduct, the extreme gravity of the week-long masquerade incident and 
the myriad other incidents attacking numerous facets of Des Rosiers’ 
identity, the Tribunal concluded that her workplace environment had 
been poisoned. It ordered Barbe to compensate Des Rosiers for psychol- 
ogists’ fees, to pay damages for suffering in respect of feelings, to pay 
damages in respect of wilful and reckless behaviour, and to attend a 


training course dealing with harassment and human rights. 
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Desrosiers v. Canada Post Corporation 2003 CHRT 26 


The complainant alleged that the respondent had discriminated against 
him on the grounds of disability, perceived disability and family status 
by rejecting his candidacy for a computer technology management posi- 
tion. The Tribunal dismissed the allegation of family status discrimina- 
tion; it found that while the complainant's family obligations may have 
been raised in communications with the respondent, ultimately this issue 


played no role in the respondent's decision not to assign the job to him. 


However, the Tribunal noted the respondent's admission that the com- 
plainant’s candidacy was not accepted because he was medically unfit to 
perform the requirements of the position due to a back injury. It also 
noted that although the complainant's physical ability to perform the job 
duties was limited (e.g., his ability to lift heavy objects), the respondent 
had rejected the option of hiring another employee to assist the com- 
plainant in his performance of the duties without doing a cost analysis of 
this option. By failing to conduct a financial analysis, the respondent was 
unable to rely on costs to justify a refusal to accommodate. On the whole, 
no real or serious consideration was given to possible accommodation at 
the time the decision was taken to screen out the complainant. As an 
example, the respondent could have inquired into the feasibility of the 
complainant performing some tasks with assistive devices. The Tribunal 
upheld the disability/perceived disability complaint and retained jurisdic- 
tion to hear evidence and argument on the question of remedy. 


Milano v. Triple K Transport Ltd. 2003 CHRT 30 


The complainant, who has epilepsy, worked as a mechanic for the 
respondent. Three months after suffering a seizure while at work, he was 
dismissed. He alleged that the termination of his employment was 
based on his disability. The Tribunal found that immediately after the 
complainant's employment was terminated, another individual (who 
was not an epileptic) began working for the respondent, performing 
mechanic's duties. The replacement mechanic was no better qualified 
than the complainant, who, in fact, had superior qualifications and 


work experience. 


The Tribunal rejected the respondent's assertion that the complainant's dis- 
missal was part of an economically motivated downsizing initiative. On the 
evidence, the company had been actively recruiting mechanics (and had 
hired the complainant) shortly before it let him go. Moreover, while the 
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replacement mechanic was engaged on a contract basis, this did not save 
the respondent money. The respondent also claimed that the replacement 
mechanic was working on trailer refurbishment and therefore not doing 
the same job that the complainant had been doing. The Tribunal found 
that most of the replacement mechanic's work was being performed on 
trucks. If the respondent did not think the complainant could do the trailer 
work, it could have assigned a longer-term employee to these duties. It was 


noteworthy that the complainant was not laid off with the possibility for 


recall. In addition, while the respondent claimed that the complainant was 


let go on the basis of seniority, seniority played no role in other layoffs. 


Ultimately, the Tribunal was convinced that the complainant's disability 
was a significant factor in the decision to terminate his employment. The 
Tribunal ordered the respondent to develop a policy and institute train- 
ing in respect of accommodation of disabled employees and to compen- 
sate the complainant for lost wages, pain and suffering, wilful and reck- 


less conduct, legal expenses, and other expenses related to the hearing. 


Milazzo v. Autocar Connaisseur Inc. 2003 CHRT 37 


The complainant, a motor coach driver, was dismissed by the respondent 
because his urine tested positive for cannabis metabolites. He alleged that 
his dismissal, as well as the respondent's drug testing policy, were discrim- 
inatory in respect of disability or perceived disability. Given the com- 
plainant’s denial (under oath) that he was dependent on cannabis, the 
Tribunal was unable to conclude that he was disabled within the meaning 
of the Act. Furthermore, the evidence did not even reveal any “perception” 
on the part of the respondent that the complainant was drug dependent; 
the respondent fired him simply because he failed the drug test. Given 


these facts, the complainant's dismissal was not discriminatory. 


As for the respondent's policy, the Tribunal found that pre-employment 
testing and random testing for drugs was reasonably necessary. Less inva- 
sive measures of monitoring for possible employee impairment (such as 
observation by supervisors) were more expensive and less reliable, espe- 
cially given the work environment of a motor coach company. On the 
other hand, drug testing of urine, while it did not establish that an 
employee was impaired on the job, was proven to assist in identifying 
drivers who were at an elevated risk of accident. Moreover, a drug-testing 
policy would deter some employees from using alcohol and drugs in the 
workplace, and would allow the respondent to comply with American 


drug-testing legislation. 
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That said, the Tribunal found that the portion of the policy providing for 
summary dismissal of employees who tested positive did not provide 
adequate accommodation of drug-dependent persons. Such persons 
should be given the opportunity to rehabilitate themselves, with a view 
to return to work, subject to follow-up monitoring. Accommodation 
should also be considered for drug-dependent individuals who tested 
positive in pre-employment tests. The policy was ordered to be modified. 


Laronde v. Warren Gibson Limited 2003 CHRT 38 


The complainant (Laronde) alleged sexual harassment and differential 
treatment in respect of her employment driving tractor-trailers. The 
Tribunal found that on two occasions the complainant was assessed 
major disciplinary infractions for late deliveries. She appealed the first 
infraction, but her arguments were rejected by the respondent on the 
ground that “a late is a late”. Because of this decision, she did not appeal 
the second infraction even though she had an explanation for this inci- 
dent. In contrast, a male driver who made a late delivery during the 
same month she had made her late deliveries merely received a note to 
file. The respondent was unable to explain this differential treatment. 
Moreover, the late delivery infractions played a determinative role in the 


respondent's subsequent decision to dismiss the complainant. 


On the question of sexual harassment, the Tribunal accepted that four 
relevant incidents occurred involving the complainant and a male co- 
worker: (1) he annotated her trip envelope with a suggestion that she 
make him coffee; (2) he related a story to other drivers (in her presence) 
involving a sexual encounter he had had; (3) he sent her a satellite mes- 
sage indicating that another driver, who was waiting to meet her, was in a 
state of sexual arousal; and (4) he said to others (in her absence), “I’m 
going to have that bitch fired. I’m tired of her being here.” The Tribunal 
concluded, however, that these incidents were not individually severe 
enough to constitute sexual harassment. Further, they did not present a 
persistent pattern of offensive conduct as they took place over at least 18 
months. Finally, the Tribunal rejected a separate allegation of differential 
treatment regarding the respondent's refusal to select Laronde to be an 
owner/operator; while the respondent's rationale in preferring the male 
candidates may have been questionable, it did not reveal gender bias. The 
complainant was awarded lost wages, damages for injury to feelings and 


self respect, and hearing expenses. (Judicial review pending. ) 


Annual Report 2003 


PPA Gees 51 


CANADIAN HUMAN RIGHTS TRIBUNAL 


Federal Court Judicial Review 
of Tribunal Decisions 


Kavanagh v. Correctional Service of 
Canada 2003 FCT 89 (Layden-Stevenson J.) 


Date of Tribunal decision: 31/08/2001 
Date of Federal Court decision: 30/01/2003 


The complaint before the Tribunal was filed by a 
transsexual inmate who alleged that Correctional 
Service of Canada’s (CSC's) policies in respect of 
transsexuals were discriminatory. The Tribunal 
held, in particular, that while transsexual inmates 
require special protection from the general inmate 
population, CSC should not be obliged to house 
pre-operative transsexuals in institutions populated 
by the target gender. It also held, however, that CSC 
should pay for an inmate to undergo gender reas- 
signment surgery when it was deemed to be an 


essential medical service by the inmate’s physician. 


Both CSC and the Commission sought judicial 
review, which was dismissed in each case by 
the Court. 


With respect to the housing of pre-operative trans- 
sexual inmates, the Court found that the Tribunal 
had properly placed the onus on CSC to show 
that any change to the current placement policy 
was impossible: indeed, the Court noted, the 
Tribunal had found that CSC’s policy of simply 
providing for the placement of pre-operative 
transsexuals with other inmates of the same bio- 
logical gender did not satisfy this onus. On the 
other hand, the Court further found that in reject- 
ing the change to the policy proposed by the 
Commission, the evidence relied upon by the 
Tribunal as to the potential for harm to female 


inmates was not impressionistic in nature. 


With respect to the funding of gender re-assign- 
ment surgery, the Court held that, based on the 


evidence, it was reasonably open for the Tribunal 
to find that such surgery could constitute an 
essential service in some cases. Furthermore, the 
Tribunal was correct to hold that the inmate's 
own physician should determine the necessity of 
the surgery since only this practitioner (and nota 
CSC physician) is in a position to make such a 
determination. Finally the Court held that CSC's 
arguments with regard to financial cost were not 
based on sufficient evidence, and thus rightly did 
not influence the Tribunal’s decision. 


Stevenson v. Canadian Security 
Intelligence Service 
2003 FCT 341 (Rouleau J.) 


Date of Tribunal decision: 05/12/2001 


_ Date of Federal Court decision: 24/03/2003 


The Tribunal had awarded the complainant 
(Stevenson) damages for out-of-pocket expenses 
in respect of legal fees incurred (1) when he con- 
sulted a lawyer prior to filing his complaint and 
(2) when he sought to make submissions to the 
Commission prior to referral of the complaint to 
the Tribunal. The Tribunal also ordered the chief 
executive of the respondent agency to provide 
Stevenson with a letter of apology for the discrim- 
inatory treatment. The respondent challenged the 


Tribunal’s jurisdiction to make these awards. 


The Court held that the Tribunal had the jurisdic- 
tion to award damages for legal costs incurred in 
the course of filing a complaint. It noted observa- 
tions made in Tribunal case law that the public 
policy underlying the Act (including the goal of 
access to the adjudication process) supported such 
a result. Moreover, Parliament envisioned that a 
complainant would have the right to be represent- 
ed by counsel before the Tribunal. As such, when 
Stevenson consulted a lawyer regarding the well- 
foundedness of his complaint of discriminatory 


dismissal, he in effect incurred expenses “as a 
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result of the discriminatory practice” within the 
meaning of the CHRA. 


On the other hand, the Tribunal did not have 
jurisdiction to order the respondent to provide a 
letter of apology. A coerced apology does not 
advance the primary objective of the CHRA, 
namely the eradication of discriminatory prac- 
tices. In addition, the Tribunal’s order would force 
the respondent to utter a misleading and untrue 
opinion; such an eventuality was not contemplat- 
ed in s.53 of the CHRA. Moreover, it would be 
astonishing for the Tribunal to possess such a 
power when it is not even clear that superior 
courts have this power. 


Irvine v. Canadian Armed Forces 
2003 FCT 660 (Noé! J.) 


Date of Tribunal decision: 23/11/2001 
Date of Federal Court decision: 27/05/2003 


The Tribunal found that the respondent (Canadian 
Armed Forces) had failed to accommodate the 
complainant (Irvine) to the point of undue hard- 
ship when it released him for medical reasons. In 
so finding, the Tribunal applied the new consoli- 
dated approach to accommodation expressed by 
the Supreme Court of Canada in the Meiorin deci- 
sion. The respondent argued that the Tribunal had 
erred by failing to consider the principle of univer- 
sality of service, as set out in a trilogy of Federal 
Court of Appeal decisions from 1993-94. The 
universality principle states that, when carrying 
out a discrimination analysis, one must take into 
account that all military personnel can be liable 

to perform combat duties at any time and under 
any conditions. This principle had been found 

to constitute a BFOR (bona fide occupational 
requirement) in direct discrimination claims. 


The Court found that the Tribunal had not given 
sufficient consideration to the state of the law at 


the time Irvine was discharged, namely the Court 
of Appeal trilogy pre-dating Meiorin. While the 
Tribunal was entitled to apply Meiorin retroactive- 
ly, it failed to analyze it in the context of the trilo- 
gy’s universality principle, which had its roots in 
provisions of the National Defence Act. It also 
failed to recognize that, at the time the decision 
was made to discharge Irving, there was no duty 


to accommodate in direct discrimination cases. 


Vollant v. Health Canada, Bouchard 
and Parenteau 2003 FCT 799 
(Tremblay-Lamer J.) 

Date of Tribunal decision: 06/04/2001 

Date of Federal Court decision: 27/06/2003 


The Aboriginal complainant alleged (1) that the 
Tribunal member had made racially insensitive 
comments to her representative in the context of a 
private conversation that took place during a 
break in the proceedings; (2) that the Tribunal 
had made erroneous findings of fact; (3) that the 
Tribunal erred in failing to order disclosure of 
unexpurgated documents that were in the respon- 
dent’s possession; and (4) that the Tribunal 
improperly considered the intent of certain 
respondents in assessing whether their remarks 


were discriminatory. 
The Court rejected all grounds of review: 


e In the conversation in question, the member 
had inquired whether it would be safe for the 
Tribunal member, as a non-Aboriginal, to travel 
to a reserve that was well-known to the com- 
plainant’s representative. While the practice of 
having a private conversation with the respon- 
dent's representative during a hearing was 
unwise, in this case it did not reveal a racist or 
biased attitude on the part of the Tribunal 
member. Moreover, the Tribunal member's rea- 
sons for decision demonstrated that he found 
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certain Aboriginal witnesses to be very credible. 
Finally, the complainant did not raise her 
bias concerns promptly (i.e., before the 


member himself). 


The record revealed no patently unreasonable 
findings of fact. Findings of fact generally are 
the province of the Tribunal, and in this case the 
member very carefully described in his reasons 


the evidence he had heard in the hearing. 


As for the non-disclosure of documents, in this 
case the complainant had been unable to con- 
vince the Tribunal that the documents in ques- 
tion were relevant to the inquiry. The Court 
noted that the Commission did not deem 
them relevant either because it closed its case 
without requesting their disclosure. Ultimately, 
this was a last-minute disclosure request, and 
the assessment of relevance fell within the 


Tribunal’s discretion. 


The Tribunal did not improperly rely on the 
non-discriminatory intentions of certain respon- 
dents who allegedly made discriminatory com- 
ments. Rather, it took into account the context 
in which the comments were made, something 
it was entitled to do in order to obtain an accu- 


rate picture of them. 


Lincoln v. Bay Ferries Ltd. 
2003 FC 1156 (Dawson J.) 


Date of Tribunal decision: 20/02/2002 
Date of Federal Court decision: 06/10/2003 


The complainant (Lincoln) alleged that the 
Tribunal had applied the incorrect test for deter- 
mining if a prima facie case of discrimination had 
been established. The Court reviewed the two 
tests for a prima facie case. Under the Shakes test 
it must be shown that (1) the complainant was 
qualified; (2) the complainant was not hired; and 
(3) someone no better qualified but lacking the 


~ other candidates (Hamilton) who was interviewed 


feature upon which the complaint is based was 
hired. Under the israeli test it must be shown 
that: (1) the complainant belongs to a protected 
group; (2) he applied and was qualified fora 
job the employer wanted to fill; (3) he was 

not hired; and (4) thereafter the employer kept 
looking for applicants with his qualifications. 
Lincoln argued that, on the facts of the case, 
the Tribunal should have applied Israeli instead 
of Shakes since Lincoln was a member of a 
visible minority who was qualified, he was 
rejected for the job and subsequently the 


search for candidates continued. 


The Court noted that the respondent did not 
continue to look for other suitable candidates after 


deciding not to hire Lincoln. Rather, one of the 


some two weeks after Lincoln had always been in 
the mind of management as a suitable candidate, 
but Hamilton had only expressed his interest in the 
position later on. No final hiring decision was 
made with respect to any candidate until after 
Hamilton had been interviewed. Thus the Tribunal 
was entitled to apply Shakes and thereby compare 
Lincoln’s qualifications to those of the four individ- 
uals hired to do the job in question. Even if the 
Tribunal had applied Israeli, it was apparent that 
the employer was looking for candidates with supe- 
rior qualifications to Lincoln in respect of experi- 
ence and adaptability. Finally, the Tribunal had not 
made any patently unreasonable errors of fact in 
assessing and comparing the qualifications of 


Lincoln vis-a-vis the other candidates. 


The complainant has appealed this case to the 
Federal Court of Appeal. 
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Wignall v. Minister of National Revenue 
2003 FC 1280 (O'Reilly J.) 

Date of Tribunal decision: 08/06/2001 

Date of Federal Court decision: 04/11/2003 


The complainant, who is deaf, received a federal 
government grant for disabled students, which he 
passed on to his university to help it defray the 
cost of providing him with sign language interpre- 
tation. The Tribunal held that the respondent did 
not discriminate against the complainant when it 


treated the grant as taxable income. 


The Court agreed that treating the grant as taxable 
income was not discriminatory on the ground of 
disability. It noted that the Tribunal had erred in 
adopting a definition of discrimination that had 
been developed for equality rights cases based 

on s.15 of the Canadian Charter of Rights and 
Freedoms. Under the Act, discrimination is defined 
as adverse treatment on a prohibited ground. 
That said, the Tribunal did address the essential 
legal question in the case, and the improper 
aspects of its analysis did not contaminate its 


overall conclusion. 


On the merits of the issue, the Tribunal acted rea- 
sonably when it noted that the complainant was 
not treated differently from other grant recipients 
and that the tax consequences flowing from his 
grant were unrelated to his disability. Further, the 
complainant suffered no adverse financial conse- 
quence from the tax policy; the grant put him fur- 
ther ahead than he was before, and while its tax- 
able nature reduced his refundable tax credit by 
$25, this financial cost was a product of the uni- 
versity’s request that he turn over the full amount 
of his grant (instead of holding back a portion to 
cover tax liability). Moreover, the first $500 of the 
grant in question was tax exempt, which revealed 
the respondent's desire to alleviate the tax conse- 


quences of treating grants as income. Ultimately, 


the respondent's conduct was grounded in the 
Income Tax Act; to change it would have required a 


constitutional challenge. 


Morris v. Canadian Armed Forces 2003 FC 
1373 (Simpson J.) 

Date of Tribunal decision: 20/12/2001 

Date of Federal Court decision: 20/11/2003 


The Tribunal had found that the respondent dis- 
criminated against the complainant (Morris) on 
the basis of age when it assessed his suitability for 
promotion in a national merit list ranking. In so 
finding, the Tribunal was of the view that it is not 
always necessary to know whether other individu- 
als who obtain promotions are in fact qualified for 
the position, or whether they possess the same trait 
as the complainant. If a complainant can present 
other evidence suggesting that discrimination was a 
factor in denying a promotion, a prima facie case of 
discrimination will be made out, and it will be up 
to the respondent to provide an explanation. 


The Court disagreed. It held that a complainant is 
always obliged to tender evidence of the qualifica- 
tions of other candidates (“comparison evidence") 
where he or she alleges discrimination in a promo- 
tion process unless there were no other candidates. 
On the facts of the Morris matter, there actually 
were other candidates who (unlike Morris) were 
successfully promoted; thus comparison evidence 
should have been presented in order to make out a 
prima facie case. The Court went on to say that if 
comparison evidence had not been available, a 
prima facie case could have been made out on the 
strength of other evidence presented, as follows: 
(1) evidence that the assessment process did not 
define how one evaluated a candidate’s “poten- 
tial”; (2) evidence that evaluation of “employabili- 
ty” included the time remaining in a candidate’s 
career; and (3) evidence that Morris's score under 


“potential” dropped in successive evaluations as he 
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aged. Finally, assuming a valid prima facie case had 
been made out, thereby requiring the respondent 
to provide an explanation, the Court held that the 
Tribunal was entitled to question the validity of 
such an explanation, given that the respondent 
had failed to tender comparison evidence. The 
Commission has appealed this decision to the 


Federal Court of Appeal. 


Carter v. Canadian Armed Forces 

2003 FCA 86 (Richard C.]./Desjardins/ 
Rothstein JJ.A.) 

Date of Tribunal decision: 02/03/2000 

Date of Federal Court of Appeal decision: 17/02/2003 


The complainant (Carter) had been forced to retire 
and was entitled to several months’ lost wages to 
compensate him for age discrimination. The 
Commission argued that he was not required to 
deduct his pension income from his lost wages 


claim on account of the “insurance exemption” 


~ salary income in respect of the same period. 


principle of tort law. This principle states that 

” a tortfeasor ought not to benefit from a plan of 
insurance paid for by the victim as a result of his 
or her prudence and forethought.” Other authori- 
ties invoked by the Commission suggested that (1) 
the insurance exemption could apply to pension 
plans where the employee contributes to the plan; 
and (2) damages under the Act should generally 
be assessed according to tort law principles. At the 
original hearing of the complaint, the Tribunal 
had agreed with the Commission’s submissions 


and had not deducted the pension income. 


The Court, however, found that regardless of 
whether the insurance exemption applied, the 
Canadian Forces Superannuation Act prevented any 


contributor from receiving pension income and 


Therefore, the complainant's pension income 
was deducted from his award for lost wages. 
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Tribunal Rulings on 
Motions, Objections and 
Preliminary Matters 


In addition to the 12 decisions rendered on the 
merits of discrimination complaints, the Tribunal 
also issued over 30 rulings (with reasons) dealing 
with procedural, evidentiary, jurisdictional or 
remedial issues. This is a continuing upward trend 
that has been observed over several years. Among 
the issues addressed in the 2003 rulings were 
matters related to disclosure (or the related issue 
of privilege protecting disclosure), matters related 
to third-party settlements and requests to join 


additional respondents to the case. 


Two possible trends can be identified. The first 

is that the number of rulings on motions chal- 
lenging the Tribunal’s independence and impar- 
tiality has declined significantly. This is largely 
due to the Supreme Court of Canada’s decision 
of June 26, 2003 in C.T.E.A. v. Bell Canada 
(discussed on pages 7-8 of this report) wherein it 
declared that the legislative structure of the 
CHRA does not raise a reasonable apprehension 


of institutional bias. 


The second trend has to do with objections by 
respondents related to the Commission’s level 
and mode of participation in cases. Specifically, — 
several rulings have been rendered dealing with 
the Commission's obligations in connection with 


the making of opening statements. 


Federal Court Judicial Review 
of Tribunal Rulings 


The Federal Court rendered four decisions that 
reviewed Tribunal rulings. Three of these deci- 
sions were essentially dealing with requests to 
stay the Tribunal proceedings. Generally, the 
applicants were already challenging an aspect of 
the human rights process in Court and wanted 
the Tribunal to adjourn until these other chal- 
lenges had been adjudicated. In each case, a stay 
was denied, with a key theme being that litiga- 
tion before the Tribunal that may eventually 
prove needless in the event of intervening Court 
rulings does not constitute irreparable harm 


necessitating a stay. 


The final ruling dealt with an allegation of 
bias arising from a Tribunal member’s inter- 
vention in the cross-examination of the 
complainant at the hearing. It is discussed 


in greater detail below. 


Caza v. Télé-Métropole, Malo 
2003 FC 811 (Pinard J.) 

Date of Tribunal ruling: 29/04/2002 

Date of Federal Court decision: 04/07/2003 


The Commission alleged that during the cross-exami- 
nation of the complainant (Caza) at the hearing, the 
Tribunal had (1) acted in a biased fashion by suggest- 
ing a comparison between Caza and a well-known 
public figure linked to terrorism; (2) refused to allow 
Caza to make submissions; and (3) questioned Caza 
or otherwise intervened on 294 occasions, making at 
times hurtful, inopportune and condescending 
remarks to her. The Commission brought a motion 
asking the Tribunal member to recuse himself from 
the case due to these alleged improprieties, and when 
the member denied the motion, it sought judicial 


review of the Tribunal’s ruling. 
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The Court dismissed the judicial review applica- 


tion for the following reasons: 


e The remarks relating to the public figure were 
not said in jest, as alleged by the Commission. 
Rather, the Tribunal member was, through an 
example, trying to assist Caza in clarifying her 
opinion that the racist character of comments 
can vary depending on one’s perception of 
them. While the member's intervention was per- 
haps unnecessary and imprudent, taken in con- 
text it did not compromise his impartiality. 
Review of another intervention of a similar 
nature demonstrated that the member was 
merely trying to help Caza understand the ques- 
tion posed to her in cross-examination. He was 
not adopting as his own the disdainful com- 
ment that had been put to her by counsel. 


Caza was not denied the right to be heard. 
Under a protocol established prior to her testi- 
mony, she agreed to adopt the same position as 
that taken by the Commission, but retained the 
right to make "on-the-spot" submissions if an 
issue arose, provided she consulted Commission 
counsel first. She did not have the right to inter- 
rupt her own cross-examination in order to have 


opposing counsel explain the purpose of his 
questions. It was up to the Commission counsel 
to object to the relevance of questions; alterna- 
tively, Caza could intervene herself, after con- 
sulting Commission counsel. At no time did 
Caza seek to consult Commission counsel, nor 
did the latter ever support objections voiced by 
Caza or object to the application of the protocol 
by the member. 


The Tribunal did not truly intervene 294 times. 
On several of these occasions, for instance, the 
member was merely trying to hear what had 
been said by Caza. Further, some of his inter- 
ventions allowed Caza to correct inaccuracies 
and contradictions in her testimony. His 
remarks were not hurtful to Caza, but rather 
were properly motivated by "the search for the 
truth," and Commission counsel did not object 


to them at the time they were made. 


On the whole, while the record revealed occasion- 
al impatience by the Tribunal member, the over- 
riding impression given by the entire context was 
that the member sought to make the hearing as 


equitable as possible for the complainant. 
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Referral by the Canadian Human 
Rights Commission 


To refer a case to the Tribunal, the Chief 
Commissioner of the Canadian Human Rights 
Commission sends a letter to the Chairperson of 
the Tribunal asking the Chairperson to establish a 
panel to institute an inquiry into the complaint. 
The Tribunal receives only the complaint form 
and the addresses of the parties. 


Within two weeks of the date of the request, a 
case planning questionnaire is sent to all parties 
to the complaint. The completed questionnaires 
provide sufficient information for the Registry to 
schedule hearing and disclosure dates. If neces- 
sary, a member of the Tribunal (normally the 
Chairperson or Vice-Chairperson) will confer with 
the parties to respond to any specific issues identi- 
fied by the parties that could not be resolved 
through the use of the questionnaire. 


Hearings 


The Chairperson assigns one or three members 
from the Tribunal to hear and decide a case. If 
required, additional pre-hearings may be held to 
consider preliminary issues, which may relate to 
jurisdictional, procedural or evidentiary matters. 
Hearings are open to the public. During the hear- 
ing, all parties are given ample opportunity to 
present their case. This includes the presentation 
of evidence and legal arguments. In many cases, 
the Commission leads evidence and presents 
arguments before the Tribunal intending to prove 
that the respondent named in the complaint has 
contravened the statute. All witnesses are subject 


to cross-examination from the opposing side. 


The average hearing lasts from 8 to 10 days. 
Hearings are normally held in the city or town 


where the complaint originated. The panel sits in 


judgment, deciding the case impartially. After 
hearing the evidence and interpreting the law, the 
panel determines whether a discriminatory prac- 
tice has occurred within the meaning of the Act. 
At the conclusion of the hearing process, the 
members of the panel normally reserve their 
decision and issue a written decision to the par- 
ties and the public within three to four months. 
If the panel concludes that a discriminatory 
practice has occurred, it issues an order to the 
respondent, setting out the remedies. 


Appeals 


All parties have the right to seek judicial review 
of any Tribunal decision by the Federal Court of 
Canada. The Federal Court holds a hearing with 
the parties to hear legal arguments on the validity 
of the Tribunal’s decision and its procedures. 

The Tribunal does not participate in the Federal 
Court's proceedings. The case is heard by a single 
judge, who renders a judgment either upholding 
or setting aside the Tribunal’s decision. If the deci- 
sion is set aside, the judge refers the case back to 
the Tribunal to be reconsidered in light of the 


Court's findings of error. 


Any of the parties has the right to request that the 
Federal Court of Appeal review the decision of the 
Federal Court judge. The parties once again pres- 
ent legal arguments, this time before three judges. 
The Court of Appeal reviews the Federal Court's 
decision while also considering the original deci- 


sion of the Tribunal. 


Any of the parties can seek leave to appeal 

the Federal Court of Appeal’s decision to the 
Supreme Court of Canada. If the Supreme Court 
deems the case to be of national importance, it 
may hear an appeal of the judgment. After hear- 
ing arguments, the Supreme Court issues a final 


judgment on the case. 
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Full-Time Members 


Canadian Human Rights 
Tribunal Members 


Anne L. Mactavish 
Tribunal Chairperson (January 1 - November 19, 2003) 


A member of the former Human Rights Tribunal Panel since 1992, Anne 
Mactavish was acting President of the Panel in 1995 and President in 
1996, before her appointment as Chairperson of the Canadian Human 
Rights Tribunal in 1998. During her years of legal practice in Ottawa, 
she specialized in civil litigation related to employment and commercial 
~ and health matters. A past president of the Carleton County Law 

Association, Ms. Mactavish has taught employment law at the University 
of Ottawa as well as legal ethics and trial advocacy at the Bar Admission 
Course sponsored by the Law Society of Upper Canada. On November 
19, 2003, Ms. Mactavish was appointed a judge of the Federal Court. 


Oe 


J. Grant Sinclair, Q.C. 
Vice-Chairperson (Acting Chairperson as of November 19, 2003) 


A member of the former Human Rights Tribunal Panel from 1989 to 
1997, Grant Sinclair was appointed Vice-Chairperson of the Canadian 
Human Rights Tribunal in 1998. Mr. Sinclair has taught constitutional 

‘Jaw, human rights and administrative law at Queen’s University and 
Osgoode Hall, and has served as an advisor to the Human Rights Law 
Section of the Department of Justice on issues arising out of the 
Canadian Charter of Rights and Freedoms. He has acted on behalf of the 
Attorney General of Canada and other federal departments in numerous 
Charter cases and has practised law for more than 20 years. 
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Paul Groarke 


A member of the Tribunal since 1995, Dr. Paul Groarke became a full- 
time member in 2002. Since being admitted to the Alberta Bar in 1981, 
he has acted in a variety of criminal, civil and appellate matters. 
Currently on leave of absence from St. Thomas University in 
Fredericton, New Brunswick, Dr. Groarke is an Assistant Professor in the 
Department of Criminology and Criminal Justice. He has had a long- 
standing interest in human rights issues in the international arena and 
has authored numerous articles, publications and reports on a range of 
topics in his areas of expertise. 


Athanasios D. Hadjis 


Athanasios Hadjis obtained degrees in civil law and common law from 
McGill University in 1986 and was called to the Quebec Bar in 1987. 
Until he became a full-time member, he practised law in Montréal at the 
law firm of Hadjis & Feng, specializing in civil, commercial, corporate 
and administrative law. A member of the Human Rights Tribunal Panel 
from 1995 to 1998, Mr. Hadjis was appointed in 1998 to a three-year 


term as a part-time member of the Canadian Human Rights Tribunal 


and became a full-time member in 2002. 


Shirish P. Chotalia 
Alberta 


Shirish Chotalia obtained an LL.B. from the University of Alberta in 1986 
and an LL.M. from the same university in 1991. She was admitted to the 
Alberta Bar in 1987 and practises constitutional law, human rights law 
and civil litigation with the firm Pundit & Chotalia in Edmonton, Alberta. 
A member of the Alberta Human Rights Commission from 1989 to 1993, 
Ms. Chotalia was appointed to the Tribunal as a part-time member in 
December 1998 and reappointed in 2002. She is also the author of the 


annual Annotated Canadian Human Rights Act. 


Annual Report 2003 PAGE 473 ) 


1 
} 
x 
; 


CANADIAN HUMAN RIGHTS TRIBUNAL 


Pierre Deschamps 


Quebec 


Pierre Deschamps graduated from McGill University with a BCL in 1975 
after obtaining a Bachelor of Arts in theology at the Université de 
Montréal in 1972. He is an assistant professor in the Faculty of Law at 
McGill University as well as an assistant lecturer at the Faculty of 
Continuing Education. Mr. Deschamps was appointed to a three-year 
term as a part-time member of the Tribunal in 1999 and reappointed 

in 2002. 


Reva Devins 
Ontario 


Reva Devins joined the former Human Rights Tribunal Panel in 1995 
and was appointed in 1998 to a three-year term as a part-time member 
of the Canadian Human Rights Tribunal. Admitted to the Ontario Bar in 
1985, she served as a Commissioner of the Ontario Human Rights 
Commission from 1987 to 1993 and as Acting Vice-Chair of the 
Commission in her final year of appointment. Ms. Devins was reap- 
pointed to the Tribunal in 2002. 


Michel Doucet 
New Brunswick 


Michel Doucet was appointed to the Tribunal as a part-time member in 
2002. He obtained a degree in political science from the Université de 
Moncton and a law degree (common law program) from the University 
of Ottawa. He acquired his LL.M. from Cambridge University in 
England. Mr. Doucet teaches at the Law School at the Université de 
Moncton and is an associate with the Atlantic Canada law firm of 


Patterson Palmer. 


— 
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Roger Doyon 
Quebec 


Roger Doyon served as a member of the former Human Rights Tribunal 


Panel from 1989 to 1997 and was appointed in 1998 to a three-year term 
as a part-time member of the Canadian Human Rights Tribunal. His term 
was renewed in 2001. A partner in the law firm of Parent, Doyon & 
Rancourt, he specializes in civil liability law and in the negotiation, 
conciliation and arbitration of labour disputes. Mr. Doyon also taught 
corporate law at the college level and in adult education programs 

from 1969 to 1995. 


Claude Pensa, Q.C. 
Ontario 


Claude Pensa joined the former Human Rights Tribunal Panel in 1995 
and was appointed to a three-year term as a part-time member of the 
Canadian Human Rights Tribunal in 1998. His term was renewed in 
2002. Called to the Ontario Bar in 1956 and appointed Queen’s Counsel 
in 1976, Mr. Pensa is a senior partner in the London, Ontario law firm 
of Harrison Pensa. 


Eve Roberts, Q.C. 
Newfoundland and Labrador 


A member of the former Human Rights Tribunal Panel from 1995 

to 1997, Eve Roberts was appointed to a three-year term as a part-time 
member of the Canadian Human Rights Tribunal in 1998 and reap- 
pointed in 2002. Ms. Roberts was called to the Alberta Bar in 1965 
and to the Newfoundland Bar in 1981. A partner in the St. John’s, 
Newfoundland, law firm of Patterson Palmer Hunt Murphy until she 
retired in 1997, Ms. Roberts also served as Chair of the Newfoundland 
and Labrador Human Rights Commission from 1989 to 1994. 

Ms. Roberts resigned from the Tribunal in September 2003. 
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The Tribunal Registry 


The Registry of the Canadian Human Rights Tribunal provides administrative, organizational and 
operational support to the Tribunal, planning and arranging hearings, providing research assistance, 


and acting as liaison between the parties and Tribunal members. 


Registrar Registry Officers 
Michael Glynn Nicole Bacon 

Linda Barber 
Manager, Registry Operations Diane Desormeaux 


Gwen Zappa Pauline LeBlanc 


Holly Lemoine 


Cou nsel Roch Levac 
Carol Ann Middleton 


Greg Miller 


Registry Officer — Equal Pay 


vacant 


Executive Assistant to Chairperson 
& Vice-Chairperson 


Line Joyal Mediation Coordinator 


Francine Desjardins-Gibson 


Administrative and Hearings Assistant 
Nathalie Rodrigue 


Chief, Information Technology Services 
Julie Sibbald 
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Data Entry Assistant Chief, Financial Services 
Alain Richard Doreen Dyet 

Chief, Corporate Services Analyst, Financial Services 
Bernard Fournier Nancy Hodgson-Grey 


Human Resources Coordinator 


Karen Hatherall 


Senior Administrative Assistant 
Thérése Roy 


Administrative Assistant 


Jacquelin Barrette 


Information and 
Communications Officer 


Ramona Jauneika-Devine 
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How to Contact the Tribunal 


Canadian Human Rights Tribunal 
160 Elgin Street 

11th Floor 

Ottawa, Ontario 

KIA 1J4 

Tel: (613) 995-1707 

Fax: (613) 995-3484 

e-mail: registrar@chrt-tcdp.gc.ca 


Web site: www.chrt-tcdp.gc.ca 
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ns 


have equal access to the opportunities that 
exist in our society through the fair and 
equitable adjudication of human 


rights cases that are brought before the Tribunal. 


ivi 


Canada | 
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HOW ARE WE DOING? 


The Tribunal had a remarkably productive year in 2004. For a second consecutive year, the number of complaints 
referred to the Tribunal, by the Canadian Human Rights Commission, was the highest in its history. In 2003, the 
Tribunal opened 130 case files. In 2004, the number of case files opened rose again to 139 cases. This equates to a 
200 per cent increase over the Tribunal’s previous seven-year average of 44.7 cases per year. In addition, the Tribunal 
rendered 16 decisions and 24 rulings in 2004. It also published an information pamphlet on the Tribunal, transitioned 
to new management with the appointment of a new Chairperson, formerly the Tribunal’s Vice-Chairperson, and a new 
Registrar, and it followed up on the implementation of its Modern Comptrollership Action Plan. 


The Tribunal’s mission is to better ensure that Canadians 
have equal access to the opportunities that exist in our 
society through fair and equitable adjudication of the 
human rights cases brought before it. Pursuit of that goal 
requires that the determination of human rights disputes 
be made by the Tribunal in a timely, well-reasoned 


manner that is consistent with the law. 


In 2004, the Tribunal focused on these objectives in a 
climate of its highest ever caseload volume where issues 
are becoming increasingly more complex and many 
parties appearing before the Tribunal are without expert 
legal assistance. To address these challenges, the Tribunal 
has adapted its procedures and processes and begun to 
take a much more active approach in managing cases as 
they progress through the system. Doing so, however, 
engenders additional challenges such as ensuring the 
parties are afforded a full opportunity to present their 
respective positions in the dispute and avoiding delays, 
while at the same time ensuring that the expected results 
of the Tribunal’s operations are achieved in the most fair, 


equitable and cost-effective manner. 


Tribunal Membership 


The Tribunal’s Vice-Chairperson has taken on the 
additional role of Acting Chairperson since his 
predecessor was appointed to the Federal Court in 
November 2003. The Minister appointed the Tribunal’s 
Vice-Chairperson as Chairperson in December 2004. 


The position of Vice-Chairperson has remained vacant to 
end of 2004, however, a full-time member has since been 


promoted to Vice-Chairperson by the Minister. 


The Tribunal has been able to take advantage of 
efficiencies, begun in 2003, in managing and scheduling 
cases as a direct result of the continuity of the Tribunal’s 
Vice-Chairperson having acted, and then becoming, 
Chairperson. His established expertise with the Tribunal 
system, with its inquiry process and with mediations has 
served to avert the loss of efficiency that likely would have 
followed the learning curve phenomenon of a novitiate to 
the role of Tribunal Chairperson. This continuity has 
been especially helpful over the past year in meeting the 
challenge of the Tribunal’s heaviest ever workload. It has 
helped as well, to some degree, to mitigate the limited 
resources of the Tribunal’s full-time member complement 
which remains at the reduced level of three, rather than 


four, since November 2003. 
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In addition to full-time members, the Tribunal 
membership in 2004 included six part-time members 
representing various geographical locations across Canada 


(see Appendix 3). 


Amendments to the CHRA 
In 2000, the Canadian Human Rights Act Review Panel, 


chaired by former Supreme Court of Canada Justice the 
Honourable Gerard La Forest, recommended sweeping 
changes to the way the federal government enforces 
human rights. The Tribunal continues to await the 


response of the Department of Justice. 


Promoting Equality: A New Vision recommended a new 
process for resolving human rights disputes and proposed 
that public legal assistance be made available for 
complainants to bring their cases directly to the Tribunal 
(La Forest Report available at hetp:/ /www.justice.gc.ca/ 
chra/en/toc.html). The Review Panel also recommended 
that the Commission cease to investigate complaints; 
rather, both the initial screening of complaints and the 


investigation phase would be undertaken by the Tribunal. 


TABLE 1 New Cases, 1996 to 2005 


1996 1997 1998 


Human Rights 45.2, 23 22 «637 
Tribunals/Panels 


Employment Equity 0 0 0. oO 
Review Tribunals 


Totals 15 23 22 37 


1999 2000 2001 


The changes would eliminate potential “institutional 
conflicts between the Commission’s role as decision maker 


and advocate,” according to the Report. 


Such profound changes would significantly transform the 
structure and function of the Tribunal. Not only would 
the larger caseload necessitate the appointment of more 
members, but the Tribunal would also need to increase its 
research and administrative capacity. Moreover, it would 
have to develop new methods of operation, including a 
new system of case management. Much work has been 
done by the Tribunal with respect to the implementation 
of the Review Panel’s recommendations. In May 2002, 
the Minister of Justice announced that he planned to 
introduce amendments to the Act. The Tribunal remains 


prepared to implement a new system in whatever form 


_and whenever amendments are brought forward and 


approved by Parliament. 


2002 2003 2004 2005 


(projected) 


TOTALS 


Note: The number of cases before the Canadian Human Rights Tribunal depends entirely on how many cases are referred by the 
Canadian Human Rights Commission. ; 
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The tabunat's 
Resulls in 2004 


Last year’s Annual Report remarked that “... Recent changes in the Commission’s approach to the referral process 
mean that the Tribunal is projecting a 225 per cent increase in its workload for 2003-2004 over that experienced in 
2002-2003. This will obviously impact on the work of the Tribunal and it raises serious questions as to the adequacy 
of current funding levels.” 


The number of case files opened in 2003 was 130, a 200 
per cent increase over the Tribunal’s previous seven-year 
average of 44.7 cases per year. The number of new case 
files opened in 2004 increased further to a record 139 
cases. In addition to this heavy caseload, the Tribunal 


was also faced with the following events: 


¢ The position of Chairperson remained vacant for 
the greater part of 2004, resulting in only three, 
rather than four, full-time members being available 


to schedule and hear cases. 


* A significant number of parties continued to request 


mediation by the Tribunal. 


* The Commission participated at all mediation 
proceedings, however its participation at full hearings 
(i.e., on the merits) before the Tribunal was limited to 


a small number. 


¢ The unusually heavy caseload and ambitious targets 
for progressing cases through the system have 
necessitated further adjustments to the 


Tribunal’s procedures. 


* After 26 years of dedicated service, the Tribunal’s 
Registrar retired. A new Registrar was appointed 


in 2004. 


¢ Although not strategically significant, the Tribunal 


addressed considerable attention to obligations for 


follow-up on its Modern Comptrollership Action Plan 


and began readiness preparations for changes taking 
effect in 2005 for the modernization of human 
resources management in federal public service 


organizations, including the Tribunal. 


The Tribunal addressed these events in a number of 
ways, including both operational and administrative 
adjustments, to ensure the continued provision of quality 
human rights adjudication services to Canadians. 

The following discussion expands on these events and 


how the Tribunal responded. 


Workload Issues 


In 2003, the Tribunal received 130 complaints from the 
Canadian Human Rights Commission. In 2004, that 
number rose further to 139. This equates to a 200 per 
cent increase over the Tribunal’s previous seven-year 
average of 44.7 cases per year. Based on projections from 
the Commission, the Tribunal expects between 80 and 
100 new referrals in each of 2005 and 2006. Table 1 


identifies referrals from the Commission since 1996. 


The Tribunal sat for 294 days in 2003. This represented a 
75 per cent increase in the number of hearing days as 
compared to 2002. In 2004, the Tribunal sat 281 days. 
Although a slight decrease over the previous year, sittings 
in 2004 represent a remarkable achievement when 
considered in the context of only three full-time members, 
rather than four, being available during the year to 


schedule and hear cases. 
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The workload of the Tribunal has also been dramatically 
affected by the increasing complexity of cases and 
procedural wrangling between the parties. When the 
Tribunal first began holding hearings under the CHRA 
in 1979, the style of advocacy was markedly different 
from what it is today. Generally speaking, a panel was 
appointed to hear a complaint and the inquiry 
commenced promptly after minimal pre-hearing 
procedures. The inquiry itself was quite brief (often under 
a week) and all issues were dealt with at some point 


during the hearing on the merits. 


Much has changed over the past 25 years, most especially 
so in very recent years, both in terms of litigation before 
the Tribunal and civil litigation generally. Most observers 
agree that the tone of hearings has become more 
adversarial and the hearing process itself has become 
fragmented by numerous motions and objections. In the 
past year alone the Tribunal has rendered 24 formal 
rulings on motions, compared to 16 decisions on the 
merits of complaints. This does not take into account 


numerous rulings made without written reasons. 


The Tribunal has attempted to minimize the effect of 
these disruptions in a number of ways: (1) Where 
circumstances warrant, Tribunal members defer the 
disposition of motions to the hearing on the merits; 

(2) Where they are heard on a preliminary basis, 

most motions are only dealt with in writing; (3) The 
CHRT Rules of Procedure set out clear expectations for 
disclosure; (4) The Tribunal’s case management system 
seeks to identify and resolve disclosure disputes before 


they fester. 


As overly vigorous advocacy renders the inquiry process 
more time-consuming, and expensive, it also impacts 
heavily on the workload of the Tribunal itself. 
Nevertheless, the average delay for rendering decisions 
only slightly surpassed the Tribunal’s four-month target 
from last day of hearing. This is especially remarkable 


given again the vacancy of a full-time member position 


at the Tribunal during the past year. 


Timeliness of the Hearing Process 


Since January 1998, the Tribunal has been committed 

to reducing the time to complete a case to 12 months 
(from the date of referral to the release of the decision). 
The average number of days to complete cases in 2002 
was 208. Although this average increased slightly to 225 
in 2003, over 90 per cent of the cases in 2003 were 
completed within 12 months. So far in 2004, the average 
time to complete cases was 124 days with just under half 
closed. All are well within the one-year target, however 


the time to complete cases continues to vary widely. 


Most cases are settled without the need for a hearing. For 
cases requiring a full hearing and decision, the average 
time to close a case in 2001 was 384 days, with six cases 
requiring more than one year to finalize. In 2002, the 
average was reduced to 272 days, none of which exceeded 
the one-year time frame. In 2003, the average was 405 
days, with eight cases requiring more than one year to 
complete. Of the cases that have proceeded beyond the 
one-year target in 2003, delays incurred are mostly in 
response to requests from the parties or are the subject 
of Federal Court proceedings. Statistics on finalizing 

files that were opened in 2004 are not available at time 


of publication. 


In 2002, the average number of days from referral to 
first day of hearing was 169. In 2003, that figure rose 

to 224 days. In 2004, it increased again, although only 
marginally, to 229 days. However, many of the cases 
referred in 2004 remain open at time of publication, 
suggesting that the Tribunal’s target of conducting the 
first day of hearings within six months of referral will 
likely be tested more severely in 2005 than previously. 
As discussed to in the workload section above, the 
pre-hearing phase of cases is becoming increasingly 
litigious, in general. The Tribunal has, for the most part, 
been able to meet dates for hearing that are of earliest 
convenience to the parties. More time will be required 
before we are able to determine performance with respect 


to the cases referred later in 2004. 


Timeliness of Rendering Decisions 


Since 1998, the Tribunal has also been committed to 
reducing the time for rendering decisions to 4 months 
(from the last day of hearing). In 2003, decisions took 84 


days on average, with four decisions surpassing only 


Tribunal Settlements and Mediations 


The average rate of settlements since 1995 has been 77 
per cent. Settlements reached in 2002 and 2003 were in 
the 58 per cent range. In 2004, settlements were achieved 


at a rate of 41 per cent, however many 2004 files remain 


marginally the four-month target. In 2004, however, open. In addition, and as has been noted earlier in this 


decisions took an average of 121 days. Although only report, with the evolution of the law on human rights, 


slightly above the four-month target, and only marginally issues arising at settlement discussions are becoming 


above the seven-year average of 117 days beginning 1997, increasingly more complex . While we are of course 


half of the decisions rendered in 2004 surpassed the striving to continue at a high rate of settlements, it is 


Tribunal’s target. The dramatic increase of 200 per cent in therefore unlikely, perhaps, to expect that settlements will 


the number of new referrals during the last two years is be attainable as readily as in the past 


weighing heavily on the workload of the Tribunal 


members. Next year’s report will provide a better view of As noted in last year’s report, settlements reached by 
whether this level of caseload continues to impact the parties often occur within two weeks of the scheduled 
Tribunal’s target of continuing to strive for the earliest commencement of the hearing. With such little warning 
possible disposition of cases. In the meantime, the of a settlement, the time, effort and resources devoted to 
Tribunal will be looking to more active case management, plan and organize hearings by Registry staff are still 
discussed further in the section below, as a means of helping required. As a result, when a settlement is confirmed at 
the parties to better focus on, and thereby reduce, the issues the last minute, the Registry is still obliged to pay 

cancellation fees for professional services and facilities 


that require to be decided by the Tribunal at hearing. 


contracted to conduct the hearing. 


TABLE 2 Average Days to Complete Cases, 1997-2004 


i 


1997 1998 1999 2000 2001 2002 2003 2004 


SS 
From date of referral from the 

Canadian Human Rights Commission 

To mediate a case - - - 


To settle a case 


To first day of hearing 93 280 73 213. 293 + 169 224 229 
OP eae en rr eee 
For decision to be released from 75 103 128 164 84 89 84 - 


end of hearing 


Average processing time to close case 260 «#252 «272 = «272 244 208 #£«®225 124 
a ee a a A 
* Note: There are still many open files from 2004; this will change the averages for that year. 
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With the reintroduction of Tribunal 
mediation services in 2003, 
settlement discussions now occur 
much earlier in the process and cases 
are settled well before the planned 
start of the hearing. This saves 
Tribunal staff many hours of 

work and also results in direct 


financial savings. 


Refer to Table 2 for more 
information about the average 


number of days to complete cases 


from 1997 to 2004. 


Case Management 


The tone of hearings before the 
Tribunal has become more 
adversarial and the hearing process more frequently 
subjected to motions and objections. Although pre- 
hearing disclosure procedures have been developed by the 
Tribunal to ensure a fair and orderly hearing, they are 
frequently threatened by missed deadlines, adjournment 
requests and issues vehemently contested between the 
parties. Moreover, such situations can often be 
exacerbated in cases where parties are without legal 
assistance. At the end of the day, the only way out of an 
impasse between the parties is for the Tribunal to 


intervene by holding a case conference. 


Hearings on the merits are also now longer and more 
complex than in the past. Parties are sometimes uncertain, 
or untrained, on how to focus on the issues that require 
adjudication by the Tribunal. The end result is often 
manifested in additional hearing days, at unnecessary 
expense to the parties, as well as to the Tribunal and the 
public in general. Here again, the Tribunal has seen an 
opportunity to play a key role in guiding the parties 
toward a more predictable, streamlined and fair approach 
to the conduct of cases. By conducting case management 
conferences with the parties at strategic points throughout 


the pre-hearing process, the Tribunal will be better able to 


ensure a more effective and 
efficient hearing on the merits, 
one that is more consistent with 
the expeditious process 


contemplated by the Act. 


Faced with the highest ever 
volume of new cases and with the 
kind of delays described above, 
the Tribunal cannot reasonably 
expect that all cases can be 
completed in a 12-month period. 
However, based on the procedural 
adjustments made in 2003-2004 
and the more active case 
management approach being 
adopted by the Tribunal, 

we are optimistic of being able to 
minimize the impact those delays 
might otherwise have on the 12-month target. And while 
the Tribunal is always conscious that care must be taken 
when imposing constraints, particularly in time, so as not 
to have the ill-desired effect of exerting undue pressure on 
the parties involved, it nevertheless sees a more proactive 
case management approach as one that will benefit the 
parties through a more balanced and efficient utilization 


of the resources at their disposal. 


Provision of Service / Awareness / 
Information to Parties and the Public 


The Tribunal conducted a client survey in 2002. 

The results of that survey (available at www.chrt- 
tcdp.ge.ca/ about/other_e.asp), combined with some 
informal feedback from our clients, indicated a high level 
of satisfaction with the Tribunal services. In one area, 
however, communication about hearing services, 
satisfaction was reported as somewhat less. There also 
appeared to be some confusion about the roles of the 
Tribunal versus that of the Commission. In 2002, 

the Tribunal published What Happens Next?, a guide that 
explains the entire case process in non-legal language. 
This was followed in 2004 with a publication of further 


information clarifying the Tribunal’s role and how it 
conducts its business, as compared to the mandate or 
service offered by the Commission. In 2004, the Tribunal 
also updated its guide that explains the mediation process 
used by the Tribunal. The mediation guide also provides 
information to assist the parties in deciding whether or 
not they wish to participate in mediation and how to 
prepare. Both the What Happens Next? and Mediation 
Procedures guides are available on the Tribunal Web site at 


www.chrt-tcdp.gce.ca/about/tribunalrules_e.asp. 


The survey that was conducted in 2002 was based 

on responses from a relatively small number of clients 
available at the time. This raised some concern about the 
validity of the results. For that reason, together with a 
perception that a follow-up survey would benefit greater 
from three to five years of performance results, the next 


client consultation will be planned for 2006-07. 


Informally, the Tribunal continues to receive very few 
complaints about its services. Some concern has been 
expressed, however, about the availability of complete 
information on past Tribunal decisions. The Tribunal’s 
Web site was redesigned in 2003 according to the Federal 
Government On-Line Initiative for “Common Look and 
Feel”. Further enhancements were made to improve access 
to decisions and rulings, including a more powerful search 
engine, a decision classification system and the availability 
of decisions and rulings on date of release (see www.chrt- 
tcdp. gc.ca/decisions). As is sometimes a misconceived 
expectation, technology enhancements do not always 
engender resource savings. The reality is that modern 
technology has manifested an insatiable appetite for 
information of the most complete and immediate nature. 
The Tribunal’s very limited size has come face-to-face with 
this phenomenon. We will be engaged in the upcoming 
years in finding the earliest and most cost effective means 
for providing our clients with the continuous, up-to-date 
information they have come to expect from our Web 


site upgrades. 


Change in Tribunal Management 


The Tribunal’s Vice-Chairperson, originally appointed as a 
part-time member a number of years earlier, took on the 
added responsibility of Acting Chairperson in November 
2003 following the unexpected appointment of the 
Tribunal’s Chairperson to the Federal Court. He was then 
promoted, by the Minister, to the position of Chairperson 
in December 2004. The position of Vice-Chairperson has 
remained vacant to end of 2004, however, a full-time 
member has since been promoted to Vice-Chairperson 

by the Minister. In May 2004, a new Registrar was 
appointed through a competitive government staffing 
process, replacing the Tribunal’s long-time Registrar who 


retired after 26 years of service with the Tribunal. 


Although planning was already in place for the 
introduction of a new Registrar, the loss of the Tribunal’s 
Chairperson to the Federal Court and the tentative nature 
of an Acting Chairperson role for the greater part of 2004 
posed significant challenges for long-term planning. 
Thankfully, the Acting Chairperson’s vast experience with 
the Tribunal, combined with the solid management 
acumen and skill of the Tribunal’s existing management 
team, contributed effectively to helping the Tribunal 
continue uninterrupted along its continuum of service 


improvement objectives. 


The Tribunal has a history of retaining its employees 
through a program of fairness, equality and respect, for 
which the Tribunal’s staff themselves deserve particular 
recognition. A significant percentage of the Tribunal’s 
small complement of 26 employees have more than 

15 years of experience — and some with more than 

25 years of experience - in the federal human rights 
process. Further retirements are expected over the 

next few years. However, a human resource planning 
framework is in place to mitigate against the always 


uneasy impact of such transition. 
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Date of decision: 
28/1/2004 


Member: 
Michel Doucet 


Employment: 
Canada Post Corporation 


Discrimination on the ground of 
mental disability 


Complaint dismissed 


Tribunal Decisions Rendered 


Beauregard v. Canada Post 2004 CHRT 4 


The complainant had been employed for several years with Canada Post 
Corporation. After a temporary assignment to different duties, he returned to his 
substantive position in the letter sorting section of a mail processing plant. The 
following day, he left work on sick leave claiming a workplace injury. Over the 
next two months (during which he was mostly absent), he was examined by a 
number of doctors and was ultimately dismissed by the respondent for refusing to 


return to work. He claimed discrimination on the ground of mental disability. 


The complainant's doctor had diagnosed him with situational depression resulting 
in permanent functional limitations, namely, that he could not work the night 
shift in a mail processing plant. This doctor, however, recorded no symptoms 

in the contemporaneous medical reports. Neither did the other doctors who 
examined the complainant during the relevant period. Moreover, also absent from 
the medical records were any clear and consistent observations of symptoms 
consistent with adjustment disorder (e.g. sad demeanour; lack of sleep, loss of 


concentration, slowed thinking). 


The assessments performed by the complainant's doctor were also suspect because 
the clinic appointments were very short in duration (the doctor saw an enormous 
quantity of patients). Moreover, several of the recommendations in the doctor's 
examination records had actually been suggested to the doctor by the complainant. 
The doctor conceded that some of his written notes were erroneous and he 
admitted that the complainant’s problem was not so much medical as having to do 
with his relationship with management at work. All in all, the Tribunal could not 
conclude that the complainant suffered from a disability during the relevant time, 
because it was not proven that he exhibited any symptoms. Moreover, it was not 
possible, on the evidence to clearly identify a stressor which could have caused the 
complainant's alleged condition; evidence suggesting a workplace conflict was 
inconclusive. At most, it was clear that the complainant was unhappy in his 


current position, but this in itself was not sufficient evidence of a disability. 


The complaint was dismissed. Judicial review pending: T-386-04 


Brown v. Royal Canadian Mounted Police 2004 CHRT 5 


The complainant was a member of the RCMP, posted to Coquitlam, B.C., 
and married to another RCMP member. She had successfully written an exam 
entitling her to promotion to the rank of Corporal. She applied for many different 
postings, and although she was highly ranked on the candidate eligibility list, 

she was only awarded her 17th choice; an on-site promotion in Coquitlam. 

The complainant alleged discrimination, in that she was passed over for many 
positions in favour of lower-ranked members due to the logistical challenges of 
relocating her husband along with her. She also alleged discrimination based on 


sex in the denial of certain postings. 


The Tribunal did not find any convincing evidence that whatever gender bias there 
may have been on the part of the respondent played any role in the competition 
for promotions. Turning to the allegation of marital status discrimination, 

the Tribunal acknowledged that, up to a certain point, the respondent’s career 
management authority was entitled to appoint other members to postings for 
which the complainant was more qualified. Considerations justifying such action 
would include moving costs, the need to accommodate the complainant’s spouse, 
specific qualifications and the special circumstances of other candidates. However, 


on the facts of the case, management had exhausted its prerogative in this regard. 


The respondent openly conceded that marital status was the major factor in the 
decision to deny the complainant her first 16 preferred postings, and no real 
explanation was given for this, other than to establish that there were significant 
expenses associated with moving a member to another posting. (The respondent's 
career management authority was bound by strict austerity measures at the 

time). The Tribunal upheld the marital status complaint, and ordered that the 
complainant be transferred to a satisfactory posting, as previously expressed by the 
complainant. It retained jurisdiction on this remedy, however, as well as on the 


questions of damages and costs. 


Montreuil v. National Bank of Canada 2004 CHRT 7 


The complainant applied for an entry-level position as a call centre agent with the 
respondent, and was not offered employment. She filed a complaint with the 
Canadian Human Rights Commission alleging that the respondent refused to 
employ her because she is a transsexual person, thereby discriminating against her 


on the ground of sex, contrary to s. 3 and 7 of the CHRA. 
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The Tribunal applied the test developed in Israeli v. Canadian Human Rights 
Commission to determine whether a prima facie case of discrimination had been 
established, and found that all 4 criteria were satisfied: the complainant belongs to 
one of the designated groups; the complainant applied and was qualified for a 

job the employer wished to fill; although qualified, the complainant's candidacy 
was rejected; and the employer continued to seek applicants with the complainant's 


qualifications. 


The respondent offered three explanations for its behaviour, namely that the 
complainant was overqualified, she was self-centred and condescending, and her 
real motive was to use the position to promote the rights of transgendered persons. 
The Tribunal found that discrimination was a factor underlying the first and third 
explanations, but did not definitely decide on the second explanation. To find 
liability, it is sufficient that discrimination be one of the factors in the employer's 
decision not to hire the individual. The respondent’s conduct was discriminatory. 
In particular, the respondent's apprehension that the complainant would use 

her job as a platform to advance a personal interest was based on unfounded 
speculation, and such a belief adversely singled out persons belonging to equality 
seeking groups. Although no intent to discriminate was demonstrated, the intent 
to discriminate is not a pre-condition to a finding of discrimination. 


The complaint was substantiated. 


Irvine v. Canadian Armed Forces 2004 CHRT 9 


The complainant, who suffered from coronary artery disease (CAD), was released 
from the Canadian Armed Forces (CAF) for not meeting the universality of service 
principles. Universality of service in the CAF requires every member to be fit to be 
a “soldier first”. The Tribunal found in the complainant's favour. Further to judicial 
review by the Federal Court, the Tribunal now had to reconsider the issue of 
universality of service with reference to the third portion of the BFOR test 


developed in Mezorin. 


The Tribunal found that the standards for assessing universality of service must be 
as accommodating as possible (in other words individualized), as required by the 
reasonable necessity and accommodation branch of the Meiorin test. Reading the 
ECA decision in Anvari in the context of other Federal Court jurisprudence, the 
Tribunal found that it had the jurisdiction to examine the medical assessments 


proffered as BFORs with a view to determining whether they were arbitrary, hasty, 


imprudent or inadequate, i.e. discriminatory. 


The Tribunal concluded that the CAF adversely differentiated against Mr. Irvine's 
employ, on the basis of his disability, in its stated policies governing Mr. Irvine 

as a member with CAD, in its medical assessments of his condition and in its 
assignments of employment limitations to him. CAF guidelines contemplated that 
a certain group of CAD patients were eligible for retention and could meet 
universality of service. The CAF was required to take all steps possible pre-release 
to ensure that Mr. Irvine's ability to fall within this group was fully considered. 
The CAF failed to establish that it applied its standards to Mr. Irvine in a 
discrimination-free manner. The medical standards were not a BFOR. 


The Tribunal upheld the complaint again. Judicial review pending: T-533-04 


Bergeron v. Télébec et Rivard 2004 CHRT 16 


The complainant, who suffered from depression, alleged that his employer, the 
respondent Télébec, had discriminated against him on the ground of disability. 
The complainant also alleged harassment on the basis of his disability. In 1996, 
the complainant obtained work with Télébec, but was soon off work for several 
months due to depression. He returned to work, but was laid off in early 1997 due 
to poor performance. The Tribunal found that the complainant's disability played 
no role in Télébec’s decision to lay him off in early 1997; the respondent’s doctor 
had cleared the complainant to return to work without restrictions, and at the time 
of his lay-off the complainant had no symptoms of depression. The complainant 
obtained more work in the fall of 1997, but began to feel depressed again in 
December, was hospitalized that same month, and was laid off effective December 
24. The Tribunal did not find that the complainant's disability played a role in this 
lay-off either; the job was always scheduled to end on December 24, and at the 
time the respondent gave the complainant his lay-off notice, it was unaware 
that the complainant was depressed again. Turning to the harassment issues, 
the Tribunal noted that while the complainant was off work sick, a respondent 
representative visited his home to drop off a medical form, to be filled out by his 
doctor. This did not constitute harassment. Nor did a series of meetings held with 
the complainant and respondent representatives, wherein they expressed 


dissatisfaction regarding his leave practices; there was no indication from the 


respondent’s doctor that the meetings impacted the complainant emotionally. 
The complaints were dismissed. Judicial review pending: T-1150-04 
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Genest v. Bell Mobilité 2004 CHRT 19 


The complainant, an employee of the respondent, was involved in a same sex 
relationship. He alleged that the respondent failed to inform him that under the 
company group insurance plan, he could obtain insurance coverage on the life of 
his spouse. Yet the preponderance of the evidence indicated that the respondent 
had organized information sessions explaining the plan, and that brochures were 
distributed to the employees. The evidence also indicated that the human resources 
administrator, who was extremely knowledgeable about the plan and had educated 
others about it, always mentioned that the life insurance option was available for 
same sex spouses. The administrator denied having indicated to the complainant 
that this option was not available for his spouse. The Tribunal accepted her 
evidence; she had no reason to conceal the truth from the complainant. It was 
noteworthy that another employee of the respondent testified that he had taken 
out an insurance policy on the life of his same sex spouse. Given that the 
complainant had been made aware that his same sex spouse was eligible for 

other insurance coverage, there was no reason to believe the respondent would 
have failed to inform him about the situation with respect to life insurance. 

The Tribunal concluded that at the time he selected his insurance coverage 
options, the complainant was aware of the spousal life insurance option, but chose 
not to pursue it, because he knew that his spouse had a life insurance policy in 
respect of which he was the beneficiary. The complaint of discrimination on the 


grounds of sexual orientation and marital status, was dismissed. 


Boudreault v. Great Circle Marine Services Inc. 2004 CHRT 21 


The complainant, who had had knee surgery, alleged that the respondent's decision 
to dismiss him from the position of helmsman and longshoreman constituted 
discrimination on the ground of disability. The respondent had hired the 
complainant to work aboard a supply ship delivering goods to destinations in the 
far north. A few days after boarding the vessel, the complainant was observed 
putting ice on his knee. He explained to the captain that he had had a knee 
operation three years earlier and that at times he experienced stiffness and pain. 
The captain dismissed him, believing that his condition rendered him unfit for 
duty, and that it could potentially endanger the health and safety of the crew. 
The Tribunal found the dismissal to be discriminatory. The captain had 
‘nsufficient information about the complainant’s disability at the time he made 
his decision. Significantly, the complainant's offer to contact his orthopaedist or 


produce his hospital records was rejected, on the ground that the ship was to be 


leaving port in two days. The evidence indicated, however, that the ship didn’t 
leave for six days. The respondent's contention that there was insufficient time to 
obtain an independent medical examination was not credible; the respondent had 
had dealings with a firm of medical experts for several years. Moreover, once it 
became known that the planned voyage would be extended to international waters, 
different regulations became applicable and a doctor was brought on board prior to 
departure, to examine everyone who did not have a medical certificate. The 
respondent was ordered to pay compensation for lost wages, clothing expenses, 


legal expenses and pain and suffering. 


Brown v. Royal Canadian Mounted Police 2004 CHRT 24 


Following a decision wherein the Tribunal had determined that the complainant, 

a member of the respondent force, had been discriminated against on the basis 

of marital status in respect of the promotion process, the Tribunal addressed 
certain remedial issues. In regard to the complainant’s claim for pain and suffering, 
it noted that she had suffered emotionally and that her self-esteem had been 
damaged. Furthermore, the respondent had been intransigent, prolonging 
resolution of her situation. However, the complainant had been stubborn as well, 
refusing to return to work without an admission that she had been wronged. 

The Tribunal found that the respondent did make sincere attempts to resolve 

the matter. Moreover, many circumstances outside the respondent's control 
contributed to the complainant’s emotional and mental state; in particular, she had 
certain pre-existing health issues, and her father was dying. Taking into account all 
of these factors, the Tribunal ordered compensation in the amount of $10,000. 
But the Tribunal rejected the complainant’s claim in respect of reckless or willful 
discrimination. There was no evidence of insulting or flagrantly offensive conduct. 
Rather, the respondent conducted itself professionally and within normal standards 
of management. Moreover, there was no evidence of recklessness; the respondent 
was unaware that the complainant was in a precarious psychological state, 

and acted without knowing that its actions might precipitate a break-down. 
Finally, the Tribunal ruled that since the respondent had complied with the 
substance of its earlier remedial order, the Tribunal’s jurisdiction was now 


exhausted, except in regard to the claim for hearing costs. 
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Chopra v. Department of Health and Welfare 2004 CHRT 27 


In an earlier decision, the Tribunal had determined that the complainant, an | 
employee of the respondent, had been discriminated against on the ground of q 
national or ethnic origin in respect of the staffing process. After reconvening on | 
the issue of remedy, the Tribunal found that there existed a serious possibility that . 
the complainant would have been assigned to act in a Director's position, were | 
it not for the discrimination; the respondent was not overly concerned with | 
qualifications in regard to the acting assignment. The complainant also claimed 
wage loss arising from not having been appointed to the Director's position on an | 


indeterminate basis. The Tribunal held that had the complainant acted in the 


Director's position, there was a possibility of his later obtaining this appointment. 
However, he had not proven that he was qualified, and the successful candidate 
had much more extensive management experience. Given that his appointment 
was far from certain, the Tribunal reduced his wage loss claim by two thirds. 
Moreover, given the complainant's failure to adequately mitigate his loss of 

the promotion, the Tribunal limited the compensation period to six years. 

The Tribunal rejected the complainant's claim for wage loss in respect of 
subsequent promotions that he would have received; this claim was too remote 7 
and speculative. The Tribunal also denied the complainant’s claim for immediate | 
instatement into an executive position; his claim regarding the Director's position | 
was too uncertain, and he had already received restitution through the Tribunal’s | 
order for wage compensation. The respondent was, however, ordered to pay special 


compensation. Judicial review pending: T-1683-04 | 


Adair et al. v. Canadian Armed Forces 2004 CHRT 28 


On September 3, 1992, a regulation came into effect making it legal for the 
Government to implement compulsory retirement in the Forces. Prior to that | 
date, the Forces’ mandatory retirement policy was discriminatory. None of the i 
complainants had been released by September 3, 1992, but they had all been | 
required to take retirement leave beforehand, in the expectation that their 
retirement (as provided for by the then discriminatory policy) was imminent. 
The complainants argued that they had been compelled to take retirement leave 


under the respondent's retirement policy, at a time when such policy was still 


discriminatory. They were, in effect, forced out of the workplace because of their 
age. The respondent argued that being required to take retirement leave does not | 
constitute an adverse consequence or lost opportunity; therefore it cannot be 


viewed as a discriminatory practice. The Tribunal found that the complainants had | 


been discriminated against on the basis of age. They did indeed suffer adverse 
consequences: When they were put on retirement leave, they became “stay at home 
soldiers”. They were no longer eligible for promotions or transfers. The Tribunal 
further found that while the complainants were all released after the regulation 
came into effect (at which time the retirement policy was no longer 
discriminatory), the regulation could not change the past as far as the compelled 
taking of retirement leave was concerned. At the time the complainants went 

on retirement leave, the policy requiring them to do so was discriminatory. 


Judicial review pending: T-1702-04 


Goodwin v. Birkett 2004 CHRT 29 


The complainant was employed as a bus operator. She alleged that the respondent, 
one of her co-workers, had sexually harassed her while on an overnight charter. 
According to the complainant, on the night in question, the parties had been 
watching television together in the complainant’s hotel room, each sitting on a 
separate bed. She fell asleep, and woke up during the night to find the respondent 
lying on her bed next to her; he was nude and was touching her below the waist 
with his hand. The respondent admitted watching television in the complainant’s 
hotel room, but denied ever being in bed nude with her or touching her as alleged. 
The Tribunal preferred the complainant's version of events. It noted that her 
evidence was unwavering and forthright, whereas the respondent's recollection 
was patchy and inconsistent. The complainant's failure to report the incident 

to the police did not weaken her credibility, given the nature of the incident, 

her dedication to completing her job and the hardship that criminal complaints 
sometimes entail. At the hearing, the complainant’s submissions on remedy 
contradicted any suggestion that she had fabricated her.claim, for financial gain. 
Nor did the evidence support the suggestion that the previously amicable 
relationship between the parties was unchanged following the night in question. 
The Tribunal concluded that the hotel room incident constituted sexual 
harassment: while only occurring during a single evening, the conduct created a 
hostile working environment for the complainant. The respondent was ordered to 
pay compensation for pain and suffering, and for willful or reckless conduct. 


Judicial review pending: T-1701-04 
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Howell v. Canadian Armed Forces 2004 CHRT 31 


The complainant was a member of the Canadian Armed Forces. He had a 
longstanding history of right knee injuries, for which he had been prescribed a 
knee brace. While participating in a military training course, he sought to be 
excused from drill because he did not have his knee brace with him. His request 
was ultimately denied and he was ordered to participate in the drill without the 
brace. Following this incident, his knee problems persisted and subsequently led to 
his medical discharge from the Forces. The Tribunal held that the complainant's 
treatment on the day in question was not discriminatory: According to the 
evidence, the knee brace was no longer medically required for him to perform drill 
safely. Further, a few hours prior to the drill, the complainant was observed playing 
an aggressive game of basketball, without the brace. Thus there was no objective 
basis for accommodation. The Tribunal was not convinced that the drill incident 
materially contributed to the complainant's pre-existing knee-problems; 
degenerative change was inevitable in the long term. The evidence showed that the 
complainant seriously injured himself four days after the drill incident; it also 
showed that a surgical procedure four months later was viewed as successfully 
resolving his knee problems. It was almost two years after the drill incident that the 
complainant finally evaluated himself as being unable to perform certain military 
duties; he was discharged voluntarily. Finally, the respondent did not discriminate 
against the complainant by failing him in the course in which the drill took place; 
had the drill incident not occurred, he would have likely still been unsuccessful 


in the course. 


Benoit v. Bell Canada (Québec) 2004 CHRT 32 


The complainant was employed with the respondent as a director of installations 
and repairs. He had an alcohol dependency problem. While attending a treatment 
program for his alcoholism, the complainant received word that he was being 
dismissed pursuant to a downsizing initiative. He alleged discrimination based on 
disability. The Tribunal, however, was not convinced that the complainant's 
alcoholism was a factor in the respondent's decision to terminate his employment. 
Rather, this decision was based on deficiencies that had been identified in the 
complainant’s management style; at the time it was made, the complainant's 
superiors had no knowledge of his alcoholism. It is true that the complainant 
had also received treatment for alcoholism from the respondent 10 years earlier, 
when he was working in another division, but there was no reason to believe that 


this confidential information had been passed on to his current managers. 


Moreover, the complainant's dismissal was implemented at a time of large-scale 
cutbacks in the respondent's ranks. The complainant argued that his poor 
performance was linked to his alcoholism; had the respondent sent him to 
treatment at an earlier stage, he could have improved his performance and 
avoided dismissal. The Tribunal rejected this argument, however, noting that the 
complainant had gone to great lengths to conceal his alcohol dependence from his 
supervising directors, and had deliberately misled the respondent about his health. 
The respondent could not be expected to inform itself or explore accommodation 
possibilities in respect of a disability of which, in good faith, it had no knowledge 
whatsoever. Judicial review pending: T-1956-04 


Brooks v. Department of Fisheries and Oceans 2004 CHRT 36 


The complainant, who is black, alleged that he was discriminated against on the 
basis of colour in the course of his employment with the Coast Guard, in regard to 
the hiring and promotion process. The Tribunal dismissed his first two allegations 
for insufficient evidence; in one case the matters complained of occurred fifteen 
years ago. The third allegation concerned the establishment of an eligibility list in 
1992, on which the complainant was ranked 13th. The Tribunal found that the 
complainant was better qualified than the two white candidates who were ranked 
first and second on the list. Moreover, the two top-ranked white candidates did 
not even possess the requisite experience to be screened into the competition. 

The Tribunal noted that while the competition process may have been corrupted 
by favouritism victimizing other white candidates as well as black candidates, this 
did not rule out the possibility of discrimination insofar as the black candidates 
were concerned. Given the prima facie evidence of discrimination, the respondent 
had the burden of establishing that there was no racial element in the favouritism. 
Yet there was evidence that race had entered the employment process; concerns of 
this nature had been expressed by visible minority employees, and they were 
shared by respondent management. The Tribunal found the complaint to be 
substantiated. The Tribunal also found, however, that the complainant would not 
have obtained a position from the 1992 competition, even if it had been properly 


conducted; it invited the parties to make submissions on the appropriate remedy. 


Judicial review pending: T-4-05 
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Coulter v. Purolator Courier Ltd. 2004 CHRT 37 


The complainant, who had been diagnosed with a degenerative disease affecting 
his muscular control, was employed as the driver of a courier delivery truck. ‘ 
After working in his job for seven years, he was dismissed by the respondent. 

The Tribunal found a prima facie case of discrimination based on disability: 

A manager had noted that the principal cause of problems observed with the 
complainant's driving was that he suffered from a degenerative disease, and that 
this constituted a serious safety and image problem. The Tribunal was unconvinced 
that accommodating the complainant as a driver would have caused the 
respondent undue hardship: Evidence concerning numerous traffic accidents 

in which the complainant had been involved was weak. A neurologist’s report 
indicating that the complainant presented an increased safety risk was premised 

on his driving for an eight-hour period. The report also showed no obvious 
deterioration in the complainant's muscle strength since a previous medical 
assessment commissioned by the respondent two years earlier. Moreover, the 
respondent made no attempt to accommodate the complainant by examining 
different ways of performing his duties. With respect to the efficient performance 
of the work, no evidence of customer complaints was presented. Notwithstanding 
the foregoing, the respondent finally accommodated the complainant by offering 
him a position in the telephone call centre; his dismissal from this last position 

due to poor performance was not discriminatory since it was not linked to his 
disability. The Tribunal ordered compensation for lost wages, leasing expenses, pain 


and suffering and recklessness. 


Bressette v. Kettle and Stony Point First Nation Band Council 
2004 CHRT 40 


The complainant alleged that the respondent Council had refused to hire him for 
a family caseworker position because he was not related to the Band’s Chief. 

The complainant also alleged that after he filed a CHRA complaint about the 
respondent's refusal to hire him, the respondent retaliated against him. 
The Tribunal dismissed the allegation regarding the staffing of the family | 
caseworker position. It noted that an interview panel, independent of the i 
Chief and Council, had found the complainant’s qualifications to be lacking. é 


Moreover, the two candidates whom the interview panel had found to be qualified 


were not related'to the Chief. Although the Chief's sister was eventually hired for 


the position, this occurred months later and was a sound management decision. 


That said, the Tribunal found some of the retaliation claims to be substantiated: 
During a council meeting the Chief had berated the complainant for having 
brought a CHRA complaint against the Band. On another occasion, 

the respondent Council circulated a notice in the community stating that the 
complainant’s human rights claim against the respondent had impeded council’s 
ability to function in an open manner. At around the same time, the complainant's 
designation as a Band Council delegate to an upcoming conference was 
“mysteriously revoked”. Four months later, the complainant was basically the only 
councilor not invited to a special meeting convened by the respondent. It was 
reasonable to perceive these incidents of differential treatment as retaliation for 
having filed a human rights complaint. The respondent was ordered to compensate 


the complainant for pain and suffering as well as for certain expenses related 


to the hearing. 
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Federal Court Judicial 
Review of Tribunal Decisions 


CUPE v. Air Canada 2004 FCA 113 (Mar. 18) 
Evans, Nadon, Rothstein JJA. 


CUPE filed complaints with the Commission against 
the respondent alleging wage discrimination against 

the predominantly female flight attendants, as compared 
to two predominantly male employee groups. As a 
preliminary issue, the Tribunal had to determine whether 
the three employee groups are in the same establishment, 
a requirement for the application of s. 11 of the CHRA. 
The Tribunal, after studying the terms of the collective 
agreements, found that the three employee groups were 
not in the same establishment. The Trial Division of the 
Federal Court dismissed the judicial review applications 
of the CHRC and the union. 


Rothstein J.A. for the Federal Court of Appeal stated that 
while human rights statutes must be interpreted broadly 
and purposively with a view to advancing their objects, 

a board or a court cannot ignore the words of the Act in 
order to prevent discrimination wherever it is found. 

A true purposive approach looks at the wording of the 
statute itself, with a view to discerning and advancing 
the legislature's intent. Given subsection 11(1) of the 
CHRA and s. 10 of the Equal Wages Guidelines, 

an establishment therefore had to be defined as including 
all employee groups subject to a common personnel and 


wage policy. 


The Court found that the Tribunal was in error when it 
had regard to the details of the collective agreements of 
the three employee groups to determine if they were in 
the same establishment. Rather, the Tribunal should have 
examined whether the same general principles or 
approach guided the employer in personnel and wage 
matters affecting the groups in question. The Tribunal 
should have focused on the document entitled 

“Air Canada’s Labour Relations Policy and Principles”, 
which revealed that Air Canada treated all of its employee 


groups as being part of a single, integrated business with 
a common objective. Rothstein J.A. allowed the appeal, 
and Nadon J.A. agreed. Evans J.A. concurred, but 
presented a separate opinion in which he emphasized that 
the Tribunal erred in interpreting the legislation without 
regard to its human rights context. An appeal of this 


decision is pending before the Supreme Court of Canada. 


Quigley v. Ocean Construction Supplies Ltd. 
2004 FC 631 (Apr. 29) Gibson J. 


The applicant worked as a deckhand (a cook) with the 
respondent, a company that operates tug boats. Between 
1991 to 1996, he took five compassionate or disability 
leaves, each of significant duration. He suffered from 
thoracic outlet syndrome (TOS), which affected his 
capacity to perform heavy physical labour, including the 
form of labour demanded of a deckhand. In late August 
of 1996, after numerous work trials offered by the 
employer, his employment was terminated. The Tribunal 
found that although a prima facie case of discrimination 
on the ground of disability had been made, the employer 
satisfied its burden of showing that it had reasonably 
assessed the applicant's situation before terminating him, 
and had made every effort to accommodate him, to the 
point of undue hardship. The complainant sought judicial 


review of this decision. 


The Federal Court briefly discussed the appropriate 
standard of review, and stated that the traditional standard 
has been correctness for questions of law, reasonableness 
simpliciter for questions of mixed law and fact, and patent 
unreasonableness for “fact-finding and adjudication in a 
human rights context”. The Court performed a functional 
and pragmatic evaluation of the case at hand and found 


that this did not modify the applicable standard of review. 


The Court suggested that the Tribunal may have made 
certain oversights in its interpretation and application of 


the test regarding the establishment of a BFOR and the 


attainment of undue hardship, as set out in Mezorin. 


Firstly, the impugned work standard at issue was: 
“physical fitness for work as a sole deckhand” directed 

to achievement of “safety on the water”; in this case the 
work standard did not involve the procedure for 
ascertaining physical fitness. That said, the testing process 
followed by the employer leading to the complainant's 
termination was “less than perfect”. Finally, the Tribunal 
may have “overstated its case” when it questioned the 


utility of post-termination evidence. 


Ultimately, however, the Court was satisfied that the 
Tribunal made no reviewable error, against a standard of 
reasonableness simpliciter. The Court concluded that the 
respondent terminated the applicant on the basis of his 
disability. However, the respondent began a series of 
accommodating measures from 1991 onward. It finally 
fulfilled its obligation of attempting to accommodate 
Mr. Quigley, to the point of undue hardship, in 1996, 
when the applicant insisted that he be accommodated 
with respect to the deckhand position. The judicial 


review application was dismissed. 


Lincoln v. Bay Ferries Ltd. 2004 FCA 204 
(May 27) Evans, Létourneau, Stone JJA. 


The Tribunal had dismissed the complaint, holding 

that the complainant was not hired for the position in 
question because he did not possess the qualities sought 
by the respondent to the same degree as the candidates 
who were hired. The Tribunal also found that the 
complainant’s race had played no role in the respondent's 
decision to not hire him. The complainant sought 
judicial review of the Tribunal’s decision. After his 
application was dismissed by the Federal Court, 

he appealed to the Federal Court of Appeal. 


The Federal Court of Appeal dismissed the complainant's 
appeal. It noted that the Tribunal had failed to follow the 
proper approach in determining whether a prima facie 


case of discrimination had been made out. Instead of | 


determining whether the complainant's allegations, 


if believed, justified a verdict in favour of the appellant, 
the Tribunal also took into account the respondent's 
answer before concluding that a prima facie case had 

not been established. As was clear from the authorities, 
this latter element should not have figured into a 
determination of whether a prima facie case of 
discrimination had been established. That said, the Court 
of Appeal concluded that the Tribunal’s overall conclusion 
— that the complaint was not substantiated — was supported 
by the evidence and was reasonably open to it on 


the record. 


The Court of Appeal also held that the two factual 
findings impugned by the appellant did not disclose a 
reviewable error. In the first case, evidence attributed by 
the Tribunal to one witness had actually been given by 
another, but this juxtaposition was inconsequential in the 
circumstances. In the second case, an inference drawn by 
the Tribunal was not shown to be patently unreasonable. 
Finally, the Court, in the context of a human rights 
complaint, was not prepared to consider the respondent's 
compliance with the Employment Equity Act. The EEA 
was designed to operate and be enforced independently 


from the CHRA. 


Laronde vy. Warren Gibson Ltd. 
2004 FC 1439 (Oct. 18) 


The Tribunal had found that the complainant was 
discriminated against on the basis of sex, because she 
was disciplined more harshly than a particular male 
co-worker in respect of a similar incident of misconduct. 
The Tribunal found the complaint to be substantiated 


in this respect. The respondent sought judicial review. 


The Federal Court set aside the Tribunal’s decision. 

It held that it was unreasonable for the Tribunal to have 
compared the complainant's treatment to that of the male 
co-worker in question (the “comparator”). In order for 

a comparator to be valid, there had to be sufficient 


similarity between the comparator, his position and 
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circumstances, and those of the complainant, to be able 
to assess the relativity of treatment as between persons in 


similar situations. 


Both the complainant and the comparator were truck 
drivers hauling on behalf of the respondent. However, 
unlike the complainant, the comparator was not an 
employee of the respondent, not subject to the 
respondent's employment policies and outside of the 
respondent's ability to discipline. These were critical 
distinctions, which went to the root of the validity of the 
comparison. The respondent did not have the control 
over or power to punish the comparator, as it did the 
complainant. If the respondent was unable to punish the 
two people in the same way, then one could not compare 
the respective punishments meted out by or on behalf of 


the separate employers A 


Desormeaux v. City of Ottawa (OC Transpo) 
2004 FC 1778 (Dec. 23) Heneghan J. 


The Tribunal had found the complaint to be 
substantiated, holding that the complainant was 
discriminated against on the ground of disability when 
she was dismissed from her job as a bus operator due to 
chronic absenteeism. The Tribunal determined that 

the migraines from which the complainant suffered 
constituted a disability within the meaning of the CHRA. 
The headaches caused her to become significantly 
incapacitated and interfered with her ability to do her job. 
The respondent sought judicial review of the Tribunal’s 


decision. 


The Court set aside the Tribunal’s decision. It noted that 
at the Tribunal hearing, evidence had been received from 
the complainant's treating physician, a family medicine 
practitioner. On consent, the physician was qualified as an 
expert in family medicine with the proviso that she was 
not a neurologist. Furthermore, she was qualified for 

the limited purpose of addressing the state of the 


complainant's health. The Court further noted that the 


Tribunal had accepted the evidence of the complainant's 


physician as the basis for finding that the complainant 
suffered from migraine headaches to the extent of 


constituting a disability. 


The Court concluded that the Tribunal's finding that the 
complainant suffered from a disability was unreasonable 
based upon the evidence. The complainant's physician 
was qualified as an expert in family medicine, not as a 
neurologist. Thus the Tribunal’s reliance on her evidence 
was in error to the extent that her evidence exceeded the 
legitimate purpose for which her expert testimony was 
receivable. Given the lack of properly admissible evidence 
to support a finding of disability, there was no prima facie 


case for the employer to answer. 


Parisien v. City of Ottawa (OC Transpo) 2004 
FC 1778 (Dec. 23) Heneghan J. 


The Tribunal had found the complaint to be 
substantiated, holding that the complainant was 
discriminated against on the ground of disability when 
he was dismissed from his job as a bus operator due to 
chronic absenteeism. The Tribunal found that 
accommodation of the complainant would not have 
imposed undue hardship on the respondent. In particular, 
it noted that the respondent had a large and 
interchangeable workforce designed to cope with 


absenteeism. The respondent sought judicial review of 
the Tribunal’s decision. 


The Court set aside the Tribunal’s decision. It noted 

that the factual context of the case was the employment 
relationship. That relationship was subject to the 
Canadian Human Rights Act, but the fact remained that 
the nature of the bargain between the parties was that the 
complainant would appear for work on a regular and 
reliable basis and the respondent would pay for the 
service. Excessive innocent absenteeism had the potential 
to nullify that relationship. There comes a point when the 
employer can legitimately say that the bargain is not 


completely capable of performance. 


The record in this case showed a horrendous level of 
absenteeism from the time the complainant began his 
employment with the respondent. It was not reasonable, 
in the Court’s opinion, to require the respondent to 


tolerate an absenteeism rate in excess of 30 percent. 


Tribunal Rulings on Motions, Objections and 
Preliminary Matters 


In addition to the 16 decisions rendered on the merits 
of discrimination complaints, the Tribunal also issued 
24 rulings (with reasons) dealing with procedural, 
evidentiary, jurisdictional or — 
remedial issues. This can be 
viewed as a plateau following an 
upward trend observed over the 
past several years. Among the 
issues addressed in the 2004 
rulings were requests for 
adjournments pending decisions 
of the Federal Court on key 
questions, objections based on 
the availability of recourse in 
another forum, and the question of the Tribunal’s 
jurisdiction to award compensation for the costs of 


representation at the hearing. 


It is difficult to identify any trends in respect of 2004. 
One observes that issues surrounding the admissibility of 
expert witness testimony and expert's reports were 
addressed several times, as was the Tribunal’s ability to 


amend a complaint. 


Perhaps the most significant observation to be made is 
that the ratio of rulings to decisions on the merits has 
swung more towards the latter form of disposition. Last 
year, the Tribunal only issued 12 decisions on the merits, 
and over 30 rulings. Given the Tribunal’s raison d étre, 

as expressed in the words of the Act, this shift in the 
make-up of the CHRT’s adjudicative output can be 


regarded as a positive development. 


Federal Court Judicial Review of Tribunal Rulings 


The Federal Courts rendered five decisions that reviewed 
Tribunal rulings. Two of these rulings were essentially 
refusals by the Tribunal to adjourn its proceedings. 

The applicants were already challenging the 
constitutionality of the human rights process in Court 
and wanted the Tribunal to adjourn until these challenges 


had been judicially decided. When the Tribunal refused 


“to adjourn, the applicants sought a judicial stay of 


the Tribunal’s proceedings. In declining to grant the stay, 
the Court pointed out that an inquiry by the Tribunal 
becomes less effective as the time 
between the events complained 
of and the holding of the 
inquiry lengthens. It also noted 
that the Tribunal had given the 
applicants the opportunity to 
defend themselves and to argue 
their constitutional position 
before the Tribunal, which was a 
body competent to decide the 
question. The granting of this 
opportunity did not constitute irreparable harm justifying 


a stay. 


Another two Court decisions concerned the Tribunal’s 
jurisdiction to dismiss a case for abuse of process. 


They are discussed in greater detail below: 
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CHRC vy. Canada Post Corporation (Cremasco) 
2004 FC 81 (Jan. 21) von Finckenstein J. 


The Tribunal had dismissed the complaint on a 
preliminary motion for abuse of process and delay. 

The CHRC sought judicial review of this ruling on the 
grounds that the Tribunal did not have jurisdiction to 
dismiss a complaint without a hearing, and secondly, 
that even if it had this power, 

it was not justified in exercising 


it in this instance. 


The Court held that the 
Tribunal could dismiss 
complaints for abuse of process 
without holding a hearing. In so 
doing it was not purporting to 
review the CHRC’s decision to 
refer the case. The issue of abuse 
of process was never squarely put 
before the CHRC. The Tribunal 
was ruling on abuse of its own 
process. If administrative 
tribunals are truly “masters in 
their own house”, they must 
necessarily be able to protect 
their own process from abuse. 
Finally, the different wording in 
ss. 50(1) and 50(3) of the CHRA suggests that while the 
Tribunal is obliged to “inquire” into every complaint 


referred, this does not entail a “hearing” in every case. 


In examining whether the dismissal was founded in the 
circumstances, the Court observed that the Tribunal’s 
abuse of process decision was based on issue estoppel or 
res judicata. It agreed with the Tribunal that the same 
issue and the same material facts were being placed before 
the CHRT as had been previously considered by a labour 
arbitrator. It also agreed that the earlier arbitral 
determination was a final, “judicial” decision, in the sense 
that it resulted from a hearing designed to be a fair, 


independent and binding adjudicative process. 


Finally, the Court was of the view that the parties 
remained the same, given that the same parties who had 
been before the arbitrator were also before the CHRC 
when it dismissed the subject matter of the complaint, 
before subsequently referring it to the Tribunal in the 
body of a new complaint. It was reasonable for the 
Tribunal to apply res judicata in these circumstances. 
The judicial review application 


was dismissed. 


On appeal, it was held that the 
Federal Court decision disclosed 
no error of law or other error 
that would warrant the 
intervention of the Federal 

Court of Appeal. 2004 FCA 363 
(Oct. 25) Rothstein, Noél, 
Sharlow JJ.A. i. 


Pay Equity Update P| 


In 1999, the Government of 
Canada announced its intention 
to conduct a review of section 
11 of the Canadian Human 
Rights Act “with a view 

to ensuring clarity in the way 
pay equity is implemented 

in the modern workforce.” In 2004, the Pay Equity 

Task Force published its final report, Pay Equity: A New 
Approach to a Fundamental Right (available at 
hetp://www.justice.gc.ca/en/payeqsal/ index.html). The 
Tribunal is awaiting, with interest, the Government's 


reaction to this Report. ; 


In 2004, hearings continued in one of the Tribunal’s two 
remaining pay equity cases. The other remained under 


reserve: 


* Canadian Telephone Employees’ Association 
(CTEA) et al. v. Bell Canada — Hearings in this case 
continued through 2004 for 67 hearing days, a total 


of 237 days since hearings began in 1998. A notable 
change took place in this case in October 2002 as the 
CTEA settled, and then withdrew its complaint 
against Bell Canada. The complaints of the 
Communications, Energy and Paperworkers Union of 
Canada and Femmes-Action are continuing. On June 
26, 2003, the Supreme Court dismissed Bell Canada’s 
appeal in regard to the Tribunal’s independence 

and impartiality, allowing hearings to continue, 


possibly for another two to three years. 


Public Service Alliance of Canada (PSAC) v. Canada 
Post Corporation— After nearly a decade — and 
comprising a total of 414 hearing days — this is the 
Tribunal’s longest-running case. Written final 
submissions were completed early in 2004. Final 


arguments were heard in the spring and early summer 


2004. A final decision may be released in spring 2005. 


Four new pay equity cases were referred to the Tribunal 
under s.11 of the Act in 2004, one of which has settled 
between the parties. Initial conferences have been held 

with the parties in the three remaining cases. Dates for 

disclosure and next case management conferences have 

been fixed by the Tribunal. No clear estimates are 


available as yet with regard to the expected duration 


of hearings on the merits in these cases. 


Employment Equity 


In 1996, the Tribunal’s responsibilities were expanded 

to include the adjudication of complaints under the 
Employment Equity Act, which applies to all federal 
government departments and to federally regulated 
private sector employers with more than 100 employees. 
Employment Equity Review Tribunals are created as 
needed from members of the Tribunal. Since the first 
appointment of such a tribunal in 2000, only seven other 
applications have been received, none of which were made 
in 2003 or 2004. To date, there are no open cases and 

no hearings have been held given that the parties have 
reached settlements before hearings commenced. 

The Employment Equity Act is scheduled for 


parliamentary review in 2005. 
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TRIBUNAL RULES OF PROCEDURE 
Amendments to the Canadian Human Rights Act (CHRA) 


in 1998 gave the Tribunal Chairperson the authority to 


institute rules of procedure governing the conduct of Tribunal inquiries. Draft rules introduced in 1999 sought to 
address bottlenecks by sharpening the focus of hearings and minimizing the need for adjournments. The rules 
encouraged pre-hearing disclosure of evidence and identification of all issues well before the hearing. 


Three years of testing indicated that the rules reduced 
logistical problems related to disclosure, while legal and 
procedural motions were handled smoothly and 
expeditiously. In early 2002, the Tribunal therefore 
submitted the rules to the Department of Justice for 
review and eventual publication in the Canada Gazette. 
Before the rules were approved, however, a client 
satisfaction survey commissioned by the Tribunal in the 
Fall of 2002 revealed shortcomings that had not come to 
light earlier. In addition, the then Chairperson convened a 
roundtable meeting with counsel who regularly appear 
before the Tribunal to obtain their views on how the rules 
were working. With this new information, the Tribunal’s 


rules of procedure were further revised in Spring 2004. 


Although substantially similar to the previous version, 
the new rules provide inter alia clearer instruction to 
parties on their disclosure obligations and shift the 
management of time frames for filing experts’ reports to 
the control of the Panel hearing the inquiry. In addition, 
an attempt has been made to generally streamline and 
standardize the language used in the rules, and also to 
eliminate superfluous or redundant provisions. Some time 
will be required to sufficiently assess the adequacy and 
efficacy of the Tribunal’s new rules. This is especially so 
given the high volume of cases now being experienced by 
the Tribunal and the emerging realization of a need for 
increased case management involvement by the Tribunal 


early in the pre-hearing stage of cases. It is the Tribunal’s 


intention to test these new procedures over the next year, 


at least, before proceeding for approval and publication. 


Modern Comptrollership Action Plan 


The Tribunal reported last year on the many tasks 
undertaken in 2003 toward completing our Modern 
Comptrollership Action Plan (available at http://www. 
chrt-tcdp.ge.ca/ about/ reports_e.asp). In 2004, 

the Tribunal continued this initiative by strengthening its 
performance management accountability framework and 
liaising with the internal audit and evaluation sector of 
the Treasury Board Secretariat to begin developing a 
strategy for a program evaluation within the next two to 
three years. In addition, the Tribunal contributed to the 
Small Agencies Administrators Network working group 
on the Treasury Board’s Evaluation Policy and the release 
of the publication Evaluation Guidebook for Small Agencies 
(available at http://www.tbs-sct.gc.ca/eval/dev/sma- 

pet/ guidelines/ guidebook_e.asp). The Tribunal also hired 
a consultant in 2004 to assist in completing our Results- 
Based Management Accountability Framework (RMAF), 
which will articulate the performance information 
required for reporting on the Tribunal’s Program Activity 
Architecture (PAA). Together the RMAF and PAA will 
better explain to Parliamentarians and Canadians the 
objectives and results expected of the Tribunal’s program 


activities with the resources provided. This exercise will 


further help the Tribunal over the upcoming year to 


review the components of our Modern Comptrollership 
Plan to ensure an integrated focus on effectively achieving 
our reported program outcomes and, ultimately, 

the services most needed by our clients and stakeholders. 
In 2005-2006, the Tribunal will implement the 
management practices, performance indicators and targets 
set out in the RMAF; we will monitor their effectiveness 


and address any weaknesses. 


In 2006-2007, a consultant 

will be hired to assist in assessing 
the effectiveness of the 

Tribunal’s RMAE Specifically, 
the consultant will help us 
determine whether individual 
components of the RMAF and 
the MC Sustainability Plan— 
such as targets, indicators and 
risk management practices— 
should be changed. 

This assessment will be a 
preamble to a program 
evaluation planned for 2007-2008. 


The Tribunal remains committed to the implementation 
of Modern Comptrollership in order to continue to 
improve the management capabilities of the Tribunal and 
the services we provide. Although an evaluation of the 
success of the Tribunal’s Modern Comptrollership Action 
Plan was originally planned for early 2005, this will await 
another year in order to allow time for full and complete 
alignment of the Plan’s components with the testing of 


the Tribunal’s Program Activity Architecture. 


Modernization of Human Resources Management 


It has been long recognized that the needs of Canadians 
are changing and that public service organizations must 
adapt to better meet those needs. With the recent 
promulgation of the Public Service Modernization Act, 
changes will occur in the public service that will introduce 


more flexibility, strengthen accountability, improve 


collaboration and integrate learning, while at the same 
time safeguard the principles of transparency, fairness, 
and respect. Introduction of the new Public Service 
Labour Relations Act and consequential amendments 

to the Financial Administration Act and the Public Service 
Employment Act will come into force in 2005. These Acts 
are a cornerstone of the modernization of human 
resources management in the federal public service. 
Together with other initiatives, 
these Acts will position the 
public service to provide 

better programs and services 


to Canadians. 


Many areas of human resources 
management at the Tribunal will 
be affected by these changes, 
such as performance and 
measurement processes, 
accountability, labour- 
management relations, staffing 
and staffing recourse, to name a 
few. In 2004, the Tribunal’s Registry took steps toward 
readiness for these changes. As noted above in the section 
on modern comptrollership, a plan is in place to 
strengthen the Tribunal’s accountability framework. 

As well, a human resource management modernization 
learning plan is in place, action has been taken to strike a 
labour-management consultation committee and we are 
researching opportunities for cost-effective partnerships 
with other organizations to develop and implement an 
informal conflict management system. Much more work 
will need to be done to be fully ready for the coming 
changes, however the Tribunal is confident that it will be 


well-positioned in 2005 for these changes. 
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Appendix 2: 
An Overview of the 
Hearing Process 


Referral by the Canadian 
Human Rights Commission 


To refer a case to the Tribunal, the Chief Commissioner 
of the Canadian Human Rights Commission sends a 
letter to the Chairperson of the Tribunal asking the 
Chairperson to institute an inquiry into the complaint. 
The Tribunal receives only the complaint form and the 


addresses of the parties. 


Within two weeks of the date of the request, a letter is 
sent to the parties offering the mediation services of the 
Tribunal. If mediation is declined, or occurs but fails to 
achieve settlement of the complaint, a case management 
conference call is convened within two weeks where a 
Tribunal member begins discussion with the parties to 
schedule disclosure and hearing dates and guides the 


parties in responding to any specific pre-hearing issues. 


Hearings 


The Chairperson assigns one or three members from 

the Tribunal to hear and decide a case. Additional case 
management conferences are held to help resolve 
preliminary issues that may relate to jurisdictional, 
procedural or evidentiary matters. Hearings are open 

to the public. During the hearing, all parties are given 
ample opportunity to present their case. This includes the 
presentation of evidence and legal arguments. In some 
cases, the Commission participates by leading evidence 
and presenting arguments before the Tribunal intending 
to prove that the respondent named in the complaint has 
contravened the Act. All witnesses are subject to cross- 


examination from the opposing side. 


The average hearing lasts from five to ten days. Hearings 


are normally held in the city or town where the complaint 


originated. The panel sits in judgment, deciding the case 


impartially. After hearing the evidence and interpreting 
the law, the panel determines whether a discriminatory 
practice has occurred within the meaning of the Act. 

At the conclusion of the hearing process, the members 

of the panel normally reserve their decision and issue a 
written decision to the parties and the public within four 
months. If the panel concludes that a discriminatory 
practice has occurred, it issues an order to the respondent 


setting out the remedies. 


Appeals 


All parties have the right to seek judicial review of any 
Tribunal decision by the Federal Court. The Federal 
Court holds a hearing with the parties to hear legal 
arguments on the validity of the Tribunal’s decision and 
its procedures. The Tribunal does not participate in the 
Federal Court's proceedings. The case is heard by a single 
judge who renders a judgment either upholding or setting 
aside the Tribunal’s decision. If the decision is set aside, 
the judge may refer the case back to the Tribunal to be 


reconsidered in light of the Court’s findings of error. 


Any of the parties has the right to request that the Federal 
Court of Appeal review the decision of the Federal Court 
judge. The parties once again present legal arguments, this 
time before three judges. The Court of Appeal reviews the 
Federal Court’s decision while also considering the 


original decision of the Tribunal. 


Any of the parties can seek leave to appeal the Federal 
Court of Appeal’s decision to the Supreme Court of 
Canada. If the Supreme Court deems the case to be of 
public importance, it may hear an appeal of the 
judgment. After hearing arguments, the Supreme Court 


issues a final judgment on the case. 


Full Time Members 


J. Grant Sinclair, Q.C. 
Chairperson 


A member of the former Human Rights Tribunal Panel from 1989 to 1997, 

J. Grant Sinclair was appointed Vice-Chairperson of the Canadian Human Rights 
Tribunal in 1998 and Chairperson in 2004. Mr. Sinclair has taught constitutional 
law, human rights, and administrative law at Queen’s University and Osgoode 
Hall, and has served as an advisor to the Human Rights Law Section of the 
Department of Justice on issues arising out of the Canadian Charter of Rights 
and Freedoms. He has acted on behalf of the Attorney General of Canada and 
other federal departments in numerous Charter cases and has practised law for 


more than 20 years. 


Paul Groarke 


A member of the Tribunal since 1995, Dr. Paul Groarke became a full-time 
member in 2002. Since being admitted to the Alberta Bar in 1981, he has acted 
in a variety of criminal, civil and appellate matters. Currently on leave of absence 
from St. Thomas University in Fredericton, New Brunswick, Dr. Groarke is an 
Assistant Professor in the Department of Criminology and Criminal Justice. 

He has had a long-standing interest in human rights issues in the international 
arena and has authored numerous articles, publications and reports on a range of 


topics in his areas of expertise. 


Athanasios D. Hadjis 


Athanasios Hadjis obtained degrees in civil law and common law from McGill 
University in 1986 and was called to the Quebec Bar in 1987. Until he became a 
full-time member, he practised law in Montreal at the law firm of Hadjis & Feng, 
specializing in civil, commercial, corporate and administrative law. A member of 
the Human Rights Tribunal Panel from 1995 to 1998, Mr. Hadjis was appointed 
in 1998 to a three-year term as a part-time member of the Canadian Human 


Rights Tribunal and became a full-time member in 2002. 
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Part-Time Members 


Shirish P. Chotalia 
Alberta 


Shirish Chotalia obtained an LL.B. from the University of Alberta in 1986 and an 
LL.M. from the same university in 1991. She was admitted to the Alberta Bar in 
1987 and practises constitutional law, human rights law and civil litigation with 
the firm Pundit & Chotalia in Edmonton, Alberta. A member of the Alberta 
Human Rights Commission from 1989 to 1993, Ms. Chotalia was appointed to 


the Tribunal as a part-time member in December 1998 and reappointed in 2002. 


She is also the author of the annual Annotated Canadian Human Rights Act. 


Pierre Deschamps 


Quebec 


Pierre Deschamps graduated from McGill University with a BCL in 1975 after 
obtaining a Bachelor of Arts in theology at the Université de Montréal in 1972. 
He is an assistant professor in the Faculty of Law at McGill University as well as 
an assistant lecturer at the Faculty of Continuing Education. Mr. Deschamps was 
appointed to a three-year term as a part-time member of the Tribunal in 1999 and 


reappointed in 2002. 


Reva Devins 
Ontario 


Reva Devins joined the former Human Rights Tribunal Panel in 1995 and was 
appointed in 1998 to a three-year term as a part-time member of the Canadian 
Human Rights Tribunal. Admitted to the Ontario Bar in 1985, she served as a 
Commissioner of the Ontario Human Rights Commission from 1987 to 1993 


and as Acting Vice-Chair of the Commission in her final year of appointment. 


Ms. Devins was reappointed to the Tribunal in 2002. 


Michel Doucet 
New Brunswick 


Michel Doucet was appointed to the Tribunal as a part-time member in 2002. 

He obtained a degree in political science from the Université de Moncton and a 
law degree (common law program) from the University of Ottawa. He acquired 
his LL.M. from Cambridge University in England. Mr. Doucet teaches at the Law 


School at the Université de Moncton and is an associate with the Atlantic Canada 


law firm of Patterson Palmer. 


Roger Doyon 
Quebec 


Roger Doyon served as a member of the former Human Rights Tribunal Panel 
from 1989 to 1997 and was appointed in 1998 to a three-year term as a part-time 
member of the Canadian Human Rights Tribunal. His term was renewed in 2001. 
A partner in the law firm of Parent, Doyon & Rancourt, he specializes in civil 
liability law and in the negotiation, conciliation and arbitration of labour disputes. 
Mr. Doyon also taught corporate law at the college level and in adult education 
programs from 1969 to 1995. 


Claude Pensa, Q.C. 
Ontario 


Claude Pensa joined the former Human Rights Tribunal Panel in 1995 and was 
appointed to a three-year term as a part-time member of the Canadian Human 
Rights Tribunal in 1998. His term was renewed in 2002. Called to the Ontario 


Bar in 1956 and appointed Queen’s Counsel in 1976, Mr. Pensa is a senior partner 


: : : ies 
in the London, Ontario law firm of Harrison Pensa. & Bi: 
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The Registry of the Canadian Human Rights Tribunal provides administrative, organizational and operational support 
to the Tribunal, planning and arranging hearings, providing research assistance and acting as liaison between the 
parties and Tribunal members. . 


Registrar Counsel 

Michael Glynn/Gregory M. Smith Greg Miller 

Special Advisor to the Registrar Chief, Financial Services 
Bernard Fournier Doreen Dyet 

Executive Assistant to Chairperson Analyst, Financial Services 
Louise Campeau-Morrissette Nancy Hodgson-Grey 

Manager, Registry Operations Chief, Corporate Services 
Gwen Zappa Bernard Fournier/Marilyn Burke 
Registry Officers Human Resources Coordinator 
Nicole Bacon Karen Hatherall 


Linda Barber 
Diane Desormeaux 
Carol Ann Hartung 


Senior Administrative Assistant 
Thérése Roy 


Line Joyal Administrative Assistant 

Pauline Leblanc Jacquelin Barrette 

Holly Lemoine 

ees Gee Chief, Information Technology Services 


Julie Sibbald/Raymond Pilon 
Mediation Coordinator 


Francine Desjardins-Gibson 


Data Entry Assistant 
Alain Richard 


Appendix 5: 


Canadian Human Rights Tribunal 


160 Elgin Street 
11th Floor 

Ottawa, Ontario 
KIA 1J4 

Tel: (613) 995-1707 
Fax: (613) 995-3484 


e-mail: registrar@chrt-tcdp.gc.ca 


Web site: www.chrt-tcdp.gc.ca 


How lo Contact the Irbunal 
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